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Proponent Testimony HB2345
House Committee on Judiciary
January 17, 2024

Chair Humphries and members of the Committee:

Thank you for the opportunity to submit written testimony today. I am the Executive Director of
Arcare, Inc. (Arcare), a certified 501(c)(3) organization. Arcare was founded in 1982 and
designed to provide caring, planned, professional support for individuals with disability
throughout their lives. Initially, the focus of Arcare was on developing full-service, long-term
plans for each of its clients, Over time, the non-profit has added additional programs and core
services tailored to meet each person’s needs and each family’s desires. Atrcare serves
individuals with all types of disabilities and is certified by the State of Kansas Department for
Children and Families to act as a corporate guardian and/or conservator.

Our organization fully supports HB 2345, as we have seen firsthand the number of individuals
and families who may have been pressured into an unnecessary guardianship or conservatorship
instead of a less-restrictive alternative. According to a National Core Indicator Survey for
Individuals with Intellectual and Developmental Disabilities, Kansas had nearly two times more
guardianships than the national average. This Supported Decision-making Agreements Act will
provide families with an opportunity to avoid unnecessary guardianships, while simultancously
providing legal protections to the principal and their supporters.

The concept of Supported Decision-making is not new. According to the American Bar
Association (ABA), as of June 2023, 28 states and the District of Columbia have already adopted
Supported Decision-making legislation. Passing HB 2345 would empower Kansas citizens with
disabilities to be self-determined while reducing the number of guardianship cases in the courts
and saving the state money.

It is important to note that professional organizations such as The National Guardianship
Association (NGA) and the ABA have long been committed to advocating for guardianship
standards and less restrictive alternatives to guardianship. The NGA Position Statement on
Guardianship, Surrogate Decision Making, and Supported Decision Making states,
“Guardianship should be utilized only when lesser restrictive supports are not available.
Alternatives to guardianship, including supported decision making, should always be identified
and considered whenever possible prior to the commencement of guardianship proceedings.”
The ABA has developed numerous resources for attorneys, including “Five Ways Lawyers Can
Become Industry Thought Leaders by Advising on Alternatives to Guardianship,” that Kansans
can learn from and rely upon while implementing Supported Decision-making practices.

In addition, Supported Decision-making is not a replacement for Guardianship/ Conservatorship,

Powers of Attorney or other advance directives, It is simply a less-restrictive alternative that will
allow the principal to engage in making decisions and stay independent for as long as possible.

PO Box 12890 | Overland Park, KS 66282 | P 913.648.0233 | F913.648.0057 | www.arcare.org
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We ask that you support HB 2345 and help provide Kansans with disabilities, their families, and
professionals with the necessary tools to engage in less-restrictive alternatives to guardianship.
Thank you.

7%(/1/(& Muﬁw/u
Laura Pederzani

Executive Director
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GUARDIANSHIP
ASSOCIATION

POSITION STATEMENT
ON
GUARDIANSHIP, SURROGATE DECISION MAKING, AND
SUPPORTED DECISION MAKING

BACKGROUND:

Current trends in guardianship, nationally and internationally, are leading public policy
makers, disability rights advocates, courts, guardians, and other guardianship
stakeholders to consider supported decision making (SDM) as an alternative to
guardianship and as a decision-making paradigm within the framework of future
nationally recognized best practices for assisting persons with cognitive disabilities. The
National Resource Center for Supported Decision Making describes supported decision
making as;

...where people use trusted friends, family members, and professionals to help
them understand the situations and choices they face, so they may make their
own decisions - is a means for increasing self-determination by encouraging and
empowering people to make their own decisions about the their lives to the
maximum extent passible.

The effectiveness of SDM as a widespread, viable altemative to guardianship is
promising but it is still subject to much debate and research; however, the concepts
behind it and the motivation to provide for a guardianship system and surrogate
decision-making paradigms that move our society away from paternal protection of
persons with cognitive disabilities to assistance for, and in partnership with, persons
with cognitive disabilities are consistent with the direction of guardianship reform. The
need to provide assistance when needed, prevent abuse and undue influence, and
respect individual rights is recognized and generally accepted by all stakeholders.

The National Guardianship Association (NGA) has advocated for the use of person-
centered decision making for years and has incorporated person-first language and
person-centered decision making and planning concepts into the NGA Standards of
Practice. NGA began advocating for the use of the "best interest” principle of decision
making only as a last resort for surrogate decision making over two decades ago.
Modern day respect for individual rights dictates that we must allow each individual to
make or participate to the extent possible in personal decisions. Therefore,
incorporation of SDM into guardianship standards is essential to evolving practice.




OUR POSITION:

The National Guardianship Association supports ongoing research to determine the
effectiveness of supported decision-making models as alternatives to guardianship.

Guardianship should be utilized only when lesser restrictive supports are not available.
Alternatives to guardianship, including supported decision making, should always be
identified and considered whenever possible prior to the commencement of
guardianship proceedings.

Whenever guardianship is necessary to assist a person, the guardianship must be
limited, allow the maximum retention of individual rights, and be customized to the
individual needs of the person under guardianship.

NGA supports policies that help maximize the participation of the person and provide
the person under guardianship with every opportunity to exercise those individual rights
that the person might be capable of exercising.

Under all circumstances, efforts should be made to encourage every person under
guardianship to exercise his/her individual rights retained and participate, to the
maximum extent of the person's abilities, in all decisions that affect him or her, to act on
his or her own behalf in all matters in which the person is able to do so, and to develop
or regain his or her own capacity to the maximum extent possible.

Supported decision making should be considered for the person before guardianship,
and the supported decision-making process should be incorporated as a part of the
guardianship if guardianship is necessary.

Supported decision making has been described as occurring when an individual with
cognitive challenges is the ultimate decision maker but is provided support from one or
more persons who explain issues to the individual and, where necessary, interpret the
individual’s words and behavior to determine his or her goals and preferences.

Every guardianship should be focused on the person and grounded in demonstrating
respect for the dignity of all involved.

A guardian must understand and protect the rights of the person and utilize all the tools
available to maximize the participation of the person and enable self-determination.

Formatted 9-20-17 1
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