
 

 

 

 

 

 

Kirk Thompson  Derek Schmidt 

       Director Attorney General 

 

1620 SW Tyler / Topeka, Kansas 66612-1837 / (785) 296-8200 FAX (785) 296-6781 

Kansas Bureau of Investigation 

 

House Judiciary Committee                                                                                               
Testimony of Kyle Smith, Deputy Director                                                                                                       

Kansas Bureau of Investigation 
 

In Support of HB 2464 
 

January 30, 2012 
 

Chairman Kinzer and Members of the Committee, 
 

 I appear today on behalf of the Kansas Bureau of Investigation in support of passage of HB 
2464 which would help control the spread of contraband, protect child victims from being revictimized 
and reconcile a serious problem in criminal discovery.   
 
 The problem is that sometimes evidence is contraband – items that the very possession of 
which is a crime.  Typically this involves illegal drugs but, tragically and more frequently, the evidence 
if graphic video, audio and images of young children being molested.  In this digital age, the 
duplication and spread of such images in easy, quick and almost uncontrollable.  
 
 While defendants are absolutely and constitutionally entitled to discovery of the evidence 
against them – to see, and have their experts examine the evidence - they are not entitled to re-
victimize the children.   
 

Reproducing contraband, giving it to defendants and risking it being spread further is not only 
irresponsible, it is a crime under state and federal law - transmitting child pornography.   18 USC Sec 
2252 (attached) makes it a felony to distribute these images. While there are affirmative defenses to 
that law, see subsection (c), use for court by defense attorneys or their experts is not one of them.  In 
fact, the federal sentencing guidelines, sec. 2g2.2, does provide for a two step reduction in the 
sentence if there is no intent to distribute the image further, but it is still a felony to possess, 
regardless of intent.   

 
Some defendants argue that a protective order will suffice, but due to the supremacy clause in 

the United States Constitution, a mere protective order by a state court judge will not nullify these 
federal statutes.  And there are defendants that represent themselves,  see attached news article, 
and giving them copies of the images would indeed re-victimize the children. 

 
 
 
Unfortunately on rare occasions some defense attorneys have convinced judges to think that 

statutes do not apply to them and have ordered more contraband be created and given to 



defendants.  See the attached news story. On these rare occasions this puts a law enforcement 
officer and agent in a horrible dilemma: disobeying a court order or a federal law.  As exploitation of 
children through human trafficking and pornography spreads, the need for clarification on this point 
will just keep growing. 

 
 Fortunately, balancing the need of defendants and protecting the victims and avoiding the 

creation and trafficking in child pornography has been worked out in the federal system.  18 USC 
Sec. 3509 (m), sets out a tested, practical and legal way for defendants’ experts to examine the 
evidence without compromising the evidence or risking dissemination.  SB 73 adopts this same 
procedure for use in Kansas courts.  Essentially the contraband stays in the possession of the law 
enforcement agency but the defendant is given ample opportunity for inspection, viewing, and 
examination at a Government facility.  The KBI Cyber Crime unit has utilized such a procedure in the 
past - we will now have it codified for use throughout the state.  

 
I would be happy to answer any questions. 

 

 

 

 

 

 

 

US CODE  TITLE 18 ,  PART II  
CHAPTER 223  § 3509 
 

(m) Prohibition on Reproduction of Child Pornography.—  

(1) In any criminal proceeding, any property or material that constitutes child pornography (as defined by 

section 2256 of this title) shall remain in the care, custody, and control of either the Government or the court.  

(2)  

(A) Notwithstanding Rule 16 of the Federal Rules of Criminal Procedure, a court shall deny, in any 

criminal proceeding, any request by the defendant to copy, photograph, duplicate, or otherwise 

reproduce any property or material that constitutes child pornography (as defined by section 2256 of 

this title), so long as the Government makes the property or material reasonably available to the 

defendant.  

(B) For the purposes of subparagraph (A), property or material shall be deemed to be reasonably 

available to the defendant if the Government provides ample opportunity for inspection, viewing, and 

examination at a Government facility of the property or material by the defendant, his or her attorney, 

and any individual the defendant may seek to qualify to furnish expert testimony at trial 

 

 

 

http://www.law.cornell.edu/uscode/uscode18/usc_sup_01_18.html
http://www.law.cornell.edu/uscode/uscode18/usc_sup_01_18_10_II.html
http://www.law.cornell.edu/uscode/uscode18/usc_sup_01_18_10_II_20_223.html
http://www.law.cornell.edu/uscode/html/uscode18/usc_sec_18_00002256----000-.html
http://www.law.cornell.edu/uscode/html/uscode18/usc_sec_18_00002256----000-.html


 
 



 


