Senate Substitute for HOUSE BILL No. 2093

AN ACT concerning crimes, criminal procedure and punishment; relating to identity theft;
unlawful acts concerning computers; DNA evidence; felony murder; capital murder;
amending K.S.A. 21-2512 and K.S.A. 2012 Supp. 21-5402, 21-5839 and 21-6107 and
repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 21-2512 is hereby amended to read as follows: 21-
2512. (a) Notwithstanding any other provision of law, a person in state
custody, at any time after conviction for murder in the first degree as
defined by K.S.A. 21-3401, prior to its repeal, or K.S.A. 2012 Supp. 21-
5402, and amendments thereto, or for rape as defined by K.S.A. 21-3502,
prior to its repeal, or KS.A. 2012 Supp. 21-5503, and amendments
thereto, may petition the court that entered the judgment for forensic
DNA testing (deoxyribonucleic acid testing) of any biological material
that:

(1) Is related to the investigation or prosecution that resulted in the
conviction;

(2) is in the actual or constructive possession of the state; and

(3) was not previously subjected to DNA testing, or can be subjected
to retesting with new DNA techniques that provide a reasonable likeli-
hood of more accurate and probative results.

(b) (1) The court shall notify the prosecuting attorney of a petition
made under subsection (a) and shall afford the prosecuting attorney an
opportunity to respond.

(2)  Upon receiving notice of a petition made under subsection (a),
the prosecuting attorney shall take such steps as are necessary to ensure
that any remaining biological material that was secured in connection with
the case is preserved pending the completion of proceedings under this
section.

(c) The court shall order DNA testing pursuant to a petition made
under subsection (a) upon a determination that testing may produce non-
cumulative, exculpatory evidence relevant to the claim of the petitioner
that the petitioner was wrongfully convicted or sentenced.

(d) The cost of DNA testing ordered under subsection (c) shall be
borne by the state or the petitioner, as the court may order in the interests
of justice, if it is shown that the petitioner is not indigent and possesses
the means to pay.

(e) The court may at any time appoint counsel for an indigent appli-
cant under this section.

(f) (1)  Except as provided in subsection (f)(3), if the results of DNA
testing conducted under this section are unfavorable to the petitioner,
the court:

(A) Shall dismiss the petition; and

(B) in the case of a petitioner who is not indigent, may assess the
petitioner for the cost of such testing.

(2) If the results of DNA testing conducted under this section are
favorable to the petitioner and are of such materiality that a reasonable
probability exists that the new evidence would result in a different out-
come at trial or sentencing, the court shall:

(A) Order a hearing, notwithstanding any provision of law that would
bar such a hearing; and

(B) enter any order that serves the interests of justice, including, but
not limited to, an order:

(i) Vacating and setting aside the judgment;

(ii) discharging the petitioner if the petitioner is in custody;

(iii) resentencing the petitioner; or

(iv) granting a new trial.

(3) If the results of DNA testing conducted under this section are
inconclusive, the court may order a hearing to determine whether there
is a substantial question of innocence. If the petitioner proves by a pre-
ponderance of the evidence that there is a substantial question of inno-
cence, the court shall proceed as provided in subsection (£)(2).

(g) Nothing in this section shall be construed to limit the circum-
stances under which a person may obtain DNA testing or other postcon-
viction relief under any other provision of law.

Sec. 2. K.S.A. 2012 Supp. 21-5402 is hereby amended to read as
follows: 21-5402. (a) Murder in the first degree is the killing of a human
being committed:

(1) Intentionally, and with premeditation; or
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(2) in the commission of, attempt to commit, or flight from any in-
herently dangerous felony.

(b) Murder in the first degree is an off-grid person felony.

(c) As used in this section, an “inherently dangerous felony” means:

(1) Any of the following felonies, whether such felony is so distinct
from the homicide alleged to be a violation of subsection (a)(2) as not to
be an ingredient of the homicide alleged to be a violation of subsection
(a)(2):

(A) Kidnapping, as defined in subsection (a) of K.S.A. 2012 Supp. 21-
5408, and amendments thereto;

(B) aggravated kidnapping, as defined in subsection (b) of K.S.A.
2012 Supp. 21-5408, and amendments thereto;

(C) robbery, as defined in subsection (a) of K.S.A. 2012 Supp. 21-
5420, and amendments thereto;

(D) aggravated robbery, as defined in subsection (b) of K.S.A. 2012
Supp. 21-5420, and amendments thereto;

(E) rape, as defined in K.S.A. 2012 Supp. 21-5503, and amendments
thereto;

(F) aggravated criminal sodomy, as defined in subsection (b) of
K.S.A. 2012 Supp. 21-5504, and amendments thereto;

(G) abuse of a child, as defined in K.S.A. 2012 Supp. 21-5602, and
amendments thereto;

(H) felony theft of property, as defined in subsection (a)(1) or (a)(3)
of K.S.A. 2012 Supp. 21-5801, and amendments thereto;

(I)  burglary, as defined in subsection (a) of K.S.A. 2012 Supp. 21-
5807, and amendments thereto;

(]) aggravated burglary, as defined in subsection (b) of K.S.A. 2012
Supp. 21-5807, and amendments thereto;

(K) arson, as defined in subsection (a) of K.S.A. 2012 Supp. 21-5812,
and amendments thereto;

(L) aggravated arson, as defined in subsection (b) of K.S.A. 2012
Supp. 21-5812, and amendments thereto;

(M) treason, as defined in K.S.A. 2012 Supp. 21-5901, and amend-
ments thereto;

(N) any felony offense as provided in K.S.A. 2012 Supp. 21-5703, 21-
5705 or 21-5706, and amendments thereto;

(O) any felony offense as provided in subsection (a) or (b) of K.S.A.
2012 Supp. 21-6308, and amendments thereto;

(P) endangering the food supply, as defined in subsection (a) of
K.S.A. 2012 Supp. 21-6317, and amendments thereto;

(Q) aggravated endangering the food supply, as defined in subsection
(b) of K.S.A. 2012 Supp. 21-6317, and amendments thereto;

(R) {fleeing or attempting to elude a police officer, as defined in sub-
section (b) of K.S.A. 8-1568, and amendments thereto;

(S) aggravated endangering a child, as defined in subsection (b)(1) of
K.S.A. 2012 Supp. 21-5601, and amendments thereto;

(T) abandonment of a child, as defined in subsection (a) of K.S.A.
2012 Supp. 21-5605, and amendments thereto; or

(U) aggravated abandonment of a child, as defined in subsection (b)
of K.S.A. 2012 Supp. 21-5605, and amendments thereto; and

(2) any of the following felonies, only when such felony is so distinct
from the homicide alleged to be a violation of subsection (a)(2) as to not
be an ingredient of the homicide alleged to be a violation of subsection
(a)(2):
(A) Murder in the first degree, as defined in subsection (a)(1);

(B) murder in the second degree, as defined in subsection (a)(1) of
K.S.A. 2012 Supp. 21-5403, and amendments thereto;

(C) voluntary manslaughter, as defined in subsection (a)(1) of K.S.A.
2012 Supp. 21-5404, and amendments thereto;

(D) aggravated assault, as defined in subsection (b) of K.S.A. 2012
Supp. 21-5412, and amendments thereto;

(E) aggravated assault of a law enforcement officer, as defined in
subsection (d) of K.S.A. 2012 Supp. 21-5412, and amendments thereto;

(F) aggravated battery, as defined in subsection (b)(1) of K.S.A. 2012
Supp. 21-5413, and amendments thereto; or

(G) aggravated battery against a law enforcement officer, as defined
in subsection (d) of K.S.A. 2012 Supp. 21-5413, and amendments thereto.

(d) Murder in the first degree as defined in subsection (a)(2) is an
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alternative method of proving murder in the first degree and is not a
separate crime from murder in the first degree as defined in subsection
(a)(1). The provisions of K.S.A. 21-5109, and amendments thereto, are
not applicable to murder in the first degree as defined in subsection (a)(2).
Murder in the first degree as defined in subsection (a)(2) is not a lesser
included offense of murder in the first degree as defined in subsection
(a)(1), and is not a lesser included offense of capital murder as defined in
K S.A. 21-5401, and amendments thereto. As set forth in subsection (b)
of K.S.A. 21-5109, and amendments thereto, there are no lesser included
offenses of murder in the first degree under subsection (a)(2).

(e) The amendments to this section by this act establish a procedural
rule for the conduct of criminal prosecutions and shall be construed and
applied retroactively to all cases currently pending.

Sec. 3. K.S.A. 2012 Supp. 21-5839 is hereby amended to read as
follows: 21-5839. (a) It is unlawful for any person to:

(1) Knowingly and without authorization access and damage, modify,
alter, destroy, copy, disclose or take possession of a computer, computer
system, computer network or any other property;

(2) use a computer, computer system, computer network or any other
property for the purpose of devising or executing a scheme or artifice
with the intent to defraud or to obtain money, property, services or any
other thing of value by means of false or fraudulent pretense or repre-
sentation;

(3) knowingly exceed the limits of authorization and damage, modify,
alter, destroy, copy, disclose or take possession of a computer, computer
system, computer network or any other property;

(4) knowingly and without authorization, disclose a number, code,
password or other means of access to a computer-ex, computer network,
social networking website or personal electronic content; or

(5)  knowingly and without authorization, access or attempt to access
any computer, computer system, social networking website, computer
network or computer software, program, documentation, data or property
contained in any computer, computer system or computer network.

(b) (1) Except as provided in (b)(2), violation of subsections (a)(1),
(a)(2) or (a)(3) is a severity level 8, nonperson felony.

(2) Violation of subsections (a)(1), (a)(2) or (a)(3) is a severity level
5, nonperson felony if the monetary loss to the victim or victims is more
than $100,000.

£2)(3) Violation of subsections (a)(4) or (a)(5) is a class A nonperson
misdemeanor.

(c) In any prosecution for a violation of subsections (a)(1), (a)(2) or
(a)(3), it shall be a defense that the property or services were appropriated
openly and avowedly under a claim of title made in good faith.

(d) As used in this section:

(1) “Access” means to instruct, communicate with, store data in, re-
trieve data from or otherwise make use of any resources of a computer,
computer system or computer network;

(2) “computer” means an electronic device which performs work us-
ing programmed instruction and which has one or more of the capabilities
of storage, logic, arithmetic or communication and includes all input,
output, processing, storage, software or communication facilities which
are connected or related to such a device in a system or network;

(3) “computer network” means the interconnection of communica-
tion lines, including microwave or other means of electronic communi-
cation, with a computer through remote terminals, or a complex consist-
ing of two or more interconnected computers;

(4) “computer program” means a series of instructions or statements
in a form acceptable to a computer which permits the functioning of a
computer system in a manner designed to provide appropriate products
from such computer system;

(5) “computer software” means computer programs, procedures and
associated documentation concerned with the operation of a computer
system;

(6) “computer system” means a set of related computer equipment
or devices and computer software which may be connected or uncon-
nected;

(7) “financial instrument” means any check, draft, money order, cer-
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tificate of deposit, letter of credit, bill of exchange, credit card, debit card
or marketable security;

(8) “personal electronic content” means the electronically stored con-
tent of an individual including, but not limited to, pictures, videos, emails
and other data files;

£8)(9) “property” includes, but is not limited to, financial instruments,
information, electronically produced or stored data, supporting docu-
mentation and computer software in either machine or human readable
form;

€9)(10) “services” includes, but is not limited to, computer time, data
processing and storage functions and other uses of a computer, computer
system or computer network to perform useful work; and

(11) “social networking website” means a privacy-protected internet
website which allows individuals to construct a public or semi-public pro-
file within a bounded system created by the service, create a list of other
users with whom the individual shares a connection within the system
and view and navigate the list of users with whom the individual shares
a connection and those lists of users made by others within the system;
and

20)(12) “supporting documentation” includes, but is not limited to,
all documentation used in the construction, classification, implementa-
tion, use or modification of computer software, computer programs or
data.

Sec. 4. K.S.A. 2012 Supp. 21-6107 is hereby amended to read as
follows: 21-6107. (a) Identity theft is obtaining, possessing, transferring,
using, selling or purchasing any personal identifying information, or doc-
ument containing the same, belonging to or issued to another person,
with the intent to:

(1) Defraud that person, or anyone else, in order to receive any ben-
efit; or

(2) misrepresent that person in order to subject that person to eco-
nomic or bodily harm.

(b) Identity fraud is:

(1) Using or supplying information the person knows to be false in
order to obtain a document containing any personal identifying infor-
mation; or

(2) altering, amending, counterfeiting, making, manufacturing or oth-
erwise replicating any document containing personal identifying infor-
mation with the intent to deceive;

(c) (1) Identity theft is a:

(A) Severity level 8, nonperson felony, except as provided in subsec-
tion (¢)(1)(B); and

(B) severity level 5, nonperson felony if the monetary loss to the vic-
tim or victims is more than $100,000.

(2) Identity fraud is a severity level 8, nonperson felony.

(d) Itisnota defense that the person did not know that such personal
identifying information belongs to another person, or that the person to
whom such personal identifying information belongs or was issued is de-
ceased.

(e) As used in this section:

(1) “Personal electronic content” means the electronically stored con-
tent of an individual including, but not limited to, pictures, videos, emails
and other data files;

(2) “personal identifying information” includes, but is not limited to,
the following:

H(A) Name;

£)(B) birth date;

3)C) address;

D) telephone number;

BX}E) driver’s license number or card or nondriver’s identification
number or card,;

t6)F) social security number or card;

{M(G) place of employment;

8)(H) employee identification numbers or other personal identifi-
cation numbers or cards;

9(I) mother’s maiden name;

&0)(J) birth, death or marriage certificates;
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43XK) electronic identification numbers;

G2)L) electronic signatures; and

&3)(M) any financial number, or password that can be used to access
a person’s financial resources, including, but not limited to, checking or
savings accounts, credit or debit card information, demand deposit or
medical information; and

(N) passwords, usernames or other log-in information that can be
used to access a person’s personal electronic content, including, but not
limited to, content stored on a social networking website; and

(3)  “social networking website” means a privacy-protected internet
website which allows individuals to construct a public or semi-public pro-
file within a bounded system created by the service, create a list of other
users with whom the individual shares a connection within the system
and view and navigate the list of users with whom the individual shares
a connection and those lists of users made by others within the system.

Sec. 5. K.S.A.21-2512 and K.S.A. 2012 Supp. 21-5402, 21-5839 and
21-6107 are hereby repealed.

Sec. 6. This act shall take effect and be in force from and after its
publication in the statute book.
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