Insurers Supervision, Rehabilitation and Liquidation Act—Netting Agreements
and Qualified Contracts; SB 166

SB 166 enacts new law supplemental to the Insurers Supervision, Rehabilitation and
Liquidation Act and amends provisions in the Act (which relates to impaired or insolvent
insurers) to state no person could be stayed, enjoined, or prohibited from exercising any
contractual right to terminate, liquidate, accelerate, or close out of obligations in connection with
any netting agreement or qualified financial contract due to certain conditions specified in the
bill.

Under the bill, a person could not be prohibited from exercising:

e A contractual right to resolve obligations relating to a netting agreement or
qualified financial contract with an insurer because of:

o The insolvency, financial condition, or default of the insurer at any time; or

o The commencement of a formal delinquency proceeding.

e Any right under a pledge, security, collateral, reimbursement, or guarantee
agreement or arrangement, or any other similar security agreement relating to
one or more netting agreements or qualified financial contracts; or

e Any right to set off or net out any termination value, payment amount, or other
transfer obligation related to one or more qualified financial contracts.

The bill also provides that when a counterparty (another party to a master netting
agreement or a qualified financial contract that is subject to a formal delinquency proceeding)
terminates, liquidates, closes out, or accelerates the agreement or contract, damages must be
measured at the time of the termination, liquidation, close out, or acceleration. The amount of
damages would be the actual direct compensatory damages. Upon termination of a netting
agreement or qualified financial contract, the net or settlement amount, if any, owed by a non-
defaulting party to an insurer will be required to be transferred, even if the insurer is the
defaulting party (notwithstanding a “walkaway clause” in the netting agreement or qualified
financial contract).

The bill creates duties of the receiver in the circumstances of making a transfer of a
netting agreement or qualified insurer subject to a formal delinquency proceeding. In making
this transfer, the receiver will be required to either:

e Transfer to one party all netting agreements and qualified financial contracts
between a counterparty or any affiliate of the counterparty; or

e Transfer none of the netting agreements, qualified financial contracts, rights,
obligations or property.

If the receiver for an insurer transfers one or more netting agreements or qualified
contracts, then the receiver will be required to attempt to notify any person who is a party to the
netting agreements or qualified financial contracts of the transfer by 12 noon of the business
day following the transfer.
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The bill provides further that a receiver could not avoid a transfer of money or other
property in connection with a netting agreement or qualified financial contract that is made
before the commencement of a formal delinquency proceeding. A transfer, however, could be
avoided if the transfer was made with actual intent to hinder, delay, or defraud the insurer, a
receiver appointed for the insurer, or existing or future creditors. In exercising the rights of
disaffirmance or repudiation of a receiver with respect to a netting agreement or qualified
financial contract, the receiver for the insurer will be required to either:

e Disaffirm or repudiate all netting agreements and qualified financial contracts
between a counterparty or any affiliate of the counterparty and the insurer that is
subject to the proceeding; or

e Disaffirm or repudiate none of those netting agreements and qualified financial
contracts.

Under the bill, any claim of a counterparty against the estate arising from the
disaffirmance or repudiation of a netting agreement or qualified financial contract that has not
been previously affirmed in a proceeding must be allowed or disallowed as if the claim had
arisen before the filing date of the petition for liquidation, conservation, or rehabilitation. The
amount of damages (the claim) will be the actual direct compensatory damages at the time of
the disaffirmance or repudiation of the netting agreement or qualified financial contract.

Insurers Supervision, Rehabilitation, and Liquidation Act—Definitions

The bill inserts definitions for the terms “commodity contract,” “formal delinquency
proceeding,” “forward contract,” “netting agreement,” “qualified financial contract,” “repurchase
agreement,” “securities contract,” and “swap agreement” into existing law applying to impaired
or insolvent insurers.
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A “qualified financial contract” means any commodity contract, forward contract,
repurchase agreement, securities contract, swap agreement, and any similar agreement the
Insurance Commissioner determines by regulation, rule, or order to be a qualified financial
contract.

A “netting agreement” means:

e A contract or agreement involving one or more transactions between the parties
to the agreement related to one or more qualified financial contracts that provides
for the netting, liquidation, setoff, termination, acceleration, or close out under or
in connection with one or more qualified financial contracts or present or future
payment or delivery obligations or payment or delivery entittements among the
parties to the netting agreement;

e Any master settlement or bridge agreement for one or more master agreements;
or

e Any security agreement or arrangement or other credit enhancement or
guarantee or reimbursement obligation related to any contract or agreement.

The bill will be in effect upon publication in the Kansas Register.
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