
Notice to and Opportunity for Attorney General to Intervene before Statute or 
Constitutional Provision Declared Invalid or Unconstitutional; SB 334

SB 334 enacts new law and amends existing law related to the ability of the Attorney 
General to be fully heard before any Kansas statute or constitutional provision is determined by 
a Kansas court to be invalid or unconstitutional.

The new section begins by declaring the public policy of Kansas is the Attorney General 
should  have  notice  and  the  opportunity  to  be  fully  heard  before  any  Kansas  statute  or 
constitutional provision is determined by the Judicial Branch to be invalid or unconstitutional 
under the Kansas Constitution, the U.S. Constitution, or any provision of federal law.

Before  declaring  or  making  any  such  determination,  enjoining  any  statute  or 
constitutional provision for  such invalidity,  or  entering any judgment or  order determining or 
declaring  such invalidity,  a  district  court  or  district  court  judge,  whether  acting  in  judicial  or 
administrative capacity, must require:

● In any criminal case, the State has been given notice of the disputed validity and 
an opportunity to appear and be heard on the question of validity.  The notice 
must  be  served  by  the  party  disputing  validity  on  the  prosecuting  attorney 
representing the State in the case. If the prosecuting attorney fails to respond, 
the  court  must  notify  the  Attorney  General  of  such  failure  and  provide  the 
Attorney General with the opportunity to appear and be heard on the question of 
validity; and

● In any civil  case and all other matters, that notice of the disputed validity has 
been served on the Attorney General by the party disputing validity or by the 
court, and that the Attorney General has been given an opportunity to appear and 
be heard on the question of validity.

For matters before the Supreme Court or the Court of Appeals, or a justice or judge of 
those courts, a party filing a pleading, brief, written motion, or other filing or paper contesting the 
validity of any statute or constitutional provision must serve the filing on the Attorney General, 
with a conspicuous notice that the Attorney General is being served pursuant to this provision. 
The court must ensure the Attorney General has been provided notice and an opportunity to 
appear before the court determines any statute or constitutional provision is invalid as violating 
the Kansas Constitution, the U.S. Constitution, or any other provision of federal law.

If any court, justice, or judge enters a judgment or order or makes a determination or 
declaration in violation of this section, the Attorney General is allowed to, within a reasonable 
time of learning of the violation, apply to the court to set aside or rescind the court’s, justice’s, or 
judge’s action. The Attorney General has the later of 30 days from the date of such action or 15 
days from the date the Attorney General learned of the action to make such an application. The 
court is then required to enter any necessary orders to allow the Attorney General to appear and 
be heard. The court must set aside the action in question upon a showing it was entered in 
violation of this section.
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The Attorney General has 21 days from the date of any notice required by this section to 
appear or intervene, and if the Attorney General does appear or intervene, the Attorney General 
shall be given such reasonable additional time to be fully heard as the court may order.

The bill states the new section shall not be construed to require the Attorney General to 
appear or intervene in any action, and the section does not apply in any action or proceeding in 
which the Attorney General  is  the party disputing or  defending the validity of  the statute or 
constitutional provision.

The bill amends the rule of civil procedure governing intervention to require a court to 
permit intervention by the Attorney General when notice to the Attorney General is required by 
the new section.

Finally,  the  bill  amends  the  statute  governing  parties  in  an  action  for  a  declaratory 
judgment to require that notice and opportunity to be heard in accordance with the new section 
be  given  to  the  Attorney  General  if  a  statute,  ordinance,  or  franchise  is  alleged  to  be 
unconstitutional.
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