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Chair Warren and Members of the Committee:

Thank you for the opportunity to submit this testimony regarding Senate Bill 273. | appreciate
the months of hard work that has been done to produce the bill before the committee today.

I support this committee’s efforts to reform Kansas’s emergency management laws, and |
strongly believe the Legislature must enact reforms during the current legislative session. | take
no position on the specific policy choices that appear in this bill, or in similar legislation in the
other chamber, only because | believe the particular policy decisions in any reform should be left
to the Legislature. I applaud you for putting forward this specific proposal.

Whatever reform is advanced must, in my view, address specific shortcomings in current law
that have been identified during its unprecedented use over the past year. Last August, |
submitted testimony to the interim committee on the Kansas Emergency Management Act. In
that testimony, | explained nine specific legal and policy issues we had identified during our
months of working through the current state of emergency, where challenges are presented by
the current structure of the KEMA. A copy of my testimony to the interim committee is attached.
I encourage and applaud you for your work addressing the specific legal and practical concerns
we previously raised.

Again, | appreciate the work that has gone into the bill before the committee today and
encourage you to continue working to improve the way our emergency management laws are
structured.

HitHt
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Chairman Patton, Vice Chair Rucker, and Members of the Committee:

Thank you for this opportunity to present testimony during your review of the Kansas Emergency
Management Act, K.S.A. 48-920 et seq. Although other specific emergency statutes may come into play
during COVID-19 or any other particular emergency situation, this statute is the principal legal
foundation for the state’s overall response to emergencies ranging from tornadoes to floods to wildfires to
the spread of animal or human infectious and contagious diseases.! Overall, it has worked well for the
more than 45 years it has been in effect and has provided the solid, familiar basis for state-local
emergency planning and coordination of response throughout our state.

Having said that, there can be no reasonable question that the KEMA’s unprecedented use during the
COVID-19 response — unprecedented in its combination of geographic scope, duration and intrusiveness
of emergency orders issued under its authority — has revealed concerns, gaps and shortcomings in the Act
that should be addressed and decided by the Legislature to reduce the likelihood they will need to be
addressed and decided by the courts.? So | commend the Committee for undertaking this important
review.

While KEMA has many provisions, | intend to focus principally on those in K.S.A. 48-924 and K.S.A.
2019 Supp. 48-925, both as amended by 2020 Special Session House Bill 2016, Secs.32 and 33, through
which the Legislature has delegated to a Governor the power to issue emergency orders that have the
“force and effect of law.” During the response to COVID-19, it has been the use of these delegated
powers that has presented some of the most difficult legal and public policy questions about the extended
and extensive use of the KEMA.

! In specific emergency responses, other statutes also come into play. For example, in the current COVID-19
response, public health authorities in Chapter 65 also play an important role.

2 Failure to address legal shortcomings or ambiguities in the KEMA is likely to invite legal challenges to the statute
itself. The Office of the Attorney General currently is defending the KEMA against one lawsuit challenging the
constitutionality of provisions of the statute. See Eric S. Clark v. Governor Laura Kelly et al, in the District Court of
Franklin County, Kansas, Case No. 20-CVV-000061.
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Continue Changes Already Made

In Attorney General Opinion 2020-06, we identified several legal concerns with the KEMA as it then
existed. The Legislature addressed some of those concerns as part of 2020 Special Session House Bill
2016 (HB 2016), including:

Important clarification of the language in K.S.A. 48-925(b), including making clear that the list of
powers delegated to a governor by subsection (c) is comprehensive and not merely illustrative.
Requiring each emergency order to specify which power(s) enumerated in K.S.A. 48-925(c)
provides its legal authority.

Substitution of civil enforcement for criminal enforcement of violation of emergency orders.

Those changes each remedied legal deficiencies that left the statute itself open to potentially successful
legal challenges, and | encourage you to continue them and make them permanent.

Further Changes that should be Considered

In our view, other significant legal issues in the structure of the statute remain and we recommend they
also be considered and, if you think appropriate, addressed by the Legislature:

K.S.A. 48-925 is, at least in some applications, a delegation of legislative power by the
Legislature to the Governor. While some of the executive actions it authorizes may be properly
characterized as “administrative” (the power to fill in gaps as needed to implement laws enacted
by the legislature) others are plainly “legislative” (the power to create new rules that have the
force and effect of law). This distinction is important because the Kansas Supreme Court has
explained that the Legislature’s constitutional authority to delegate “administrative” power to the
executive branch is significantly broader than its ability to delegate “legislative” power; indeed,
there is indication in the case law that legislative power cannot be delegated at all. See, e.g.,
Solomon v. State, 303 Kan. 512 (2015) (Stegall, J., concurring) (discussing evolution of Supreme
Court’s nondelegation jurisprudence). The Supreme Court has recognized that “[a] delegated
power constitutes administrative power if the delegation contains sufficient policies and standards
to guide the nonlegislative body in exercising the delegated power.” See State ex rel. Tomasic v.
Unified Gov't of Wyandotte Cty./Kansas City, Kan., 264 Kan. 293, 304 (1998).

That is why K.S.A. 48-925(c)(11) — a sort of catchall delegation of power to a governor to
“perform and exercise such other functions, powers and duties as are necessary to promote and
secure the safety and protection of the civilian population” — presents particular concerns. In HB
2016, the Legislature began to address this issue by including new statutory limitations on that
catchall delegation of power — it may be exercised only “in conformity with the constitution and
the bill of rights of the state of Kansas and with the statutes of the state of Kansas” —and
regulatory statutes may be suspended only “if strict compliance with the provisions of such
statute, order or rule and regulation would prevent, hinder or delay in any way necessary action in
coping with the disaster.” But significant doubt remains as to whether those changes provide
constitutionally sufficient limitations to render that sweeping delegation of power lawful.
Ultimately, (c)(11) on its face purports to delegate to a governor authority to issue any emergency
order, on any subject, with any effect that will have the “force and effect of law,” provided only
that the governor determines any such order to be “necessary to promote and secure the safety
and protection of the civilian population” and with the only limitations being that the order itself
does not offend the Constitution, the bill of rights, or any statute that has not been specifically
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suspended. While welcome, those new limitations added by HB 2016 shed little light on the
boundaries of the power that the Legislature has delegated to a Governor through K.S.A. 48-
925(c)(11), which continues to appear dangerously close to a constitutionally impermissible
delegation to a Governor of the legislative power vested by our Constitution exclusively in the
Legislature.

e In addition, the mechanism built into the KEMA for a legislative check on a Governor’s use of
the delegated emergency powers — the revocation of any order by concurrent resolution — is itself
constitutionally suspect in light of Kansas Supreme Court case law decided after this statutory
mechanism was enacted in 1974. In State ex rel. Stephan v. Kansas House of Representatives,
236 Kan. 45, (1984) and State ex rel. Tomasic v. Unified Gov't of Wyandotte Cty./Kansas City,
Kan., 264 Kan. 293 (1998), the Supreme Court held that similar legislative efforts in the context
of regulations to delegate power to the executive branch but retain control over how the executive
uses that power violate the separation-of-powers established by the Kansas Constitution and are
invalid. While our Supreme Court never has squarely decided whether this same analysis applies
in the context of delegation of emergency powers, the reasoning of those cases invalidating the
use of concurrent resolutions to check the use of delegated regulatory power would seem
logically to apply here with equal force. Consequently, this legislative oversight mechanism in
the KEMA is constitutionally suspect.

e InK.S.A. 48-925(c)(1), a Governor is delegated the extraordinary power to suspend state statutes.
But the plain text of that subparagraph limits that power only to suspending “regulatory” statutes
that “prescrib[e] the procedures for conduct of state business, or the orders or rules and
regulations of any state agency which implements such statute.” The statute provides no
definitions or other clues, however, as to what those limiting terms in fact mean. What
distinguishes a “regulatory” statute that may be suspended from other sorts of statutes that may
not? What distinguishes a statute that “prescribe[s] the procedures for conduct of state business,
or the orders or rules and regulations of any state agency which implements such statute” that
may be suspended from other sorts of statutes that may not? In Attorney General Opinion 2020-
08, we had occasion to raise these issues. While we were unable to discern a clear line delineating
the boundaries of power delegated to a Governor under K.S.A. 48-925(c)(1), we relied on
common definitions of those terms to conclude that because K.S.A. 2019 Supp.72-1138—
commonly known as the local school district home rule statute — grants power to local school
boards it is neither “regulatory” nor does it “prescrib[e] the procedures for conduct of state
business, or the orders or rules and regulations of any state agency which implements such
statute.” It would be helpful for the Legislature to clarify the boundaries of the power it is
delegating in (c)(1).

e Inaddition, it would be helpful for the Legislature to require a Governor to state with specificity
which statutes are intended to be suspended by any particular order that exercises the power
delegated in (c)(1). Consider, for example, the text of the March 12, 2020, proclamation of a state
of disaster emergency, which broadly declared that the Governor “hereby suspend the provisions
of any regulatory statute prescribing the procedure for conduct of state business, or the order or
rules and regulation of any state agency which implements such statute, if strict compliance with
the provisions of such statutes, order or rule and regulation would prevent, hinder, or delay in any
way necessary action in coping with the disaster as set forth in K.S.A. 48-925(c)(1).” So too with
the text of Executive Order 20-59, which declares statutes to be suspended but does not specify
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which statutes — a problem we analyzed in Attorney General Opinion 2020-08. Kansans are left to
speculate which statutes may have been suspended and which are intended to remain in effect.
That lack of specificity injects a measure of ambiguity into emergency orders (or, in this example,
into a state of disaster emergency proclamation) that at best is unhelpful and at worst may present
due process issues involving their enforceability.

e On and after January 26, 2021, the text of K.S.A. 48-925(b) will state the powers in K.S.A. 48-
925(c) are to be exercised by “orders and proclamations,” while the text of K.S.A. 48-924(b)(1)
states a Governor is to “proclaim” a state of disaster emergency. The commingling of the terms
“orders” and “proclamations” does not appear to serve any purpose but injects a level of
ambiguity. It would seem sensible to more precisely and consistently provide that states of
disaster emergency are to be “proclaimed” and the exercise during a proclaimed state of disaster
emergency of powers delegated in K.S.A. 48-925(c) is to be by issuance of “orders.”

e K.S.A. 48-925 does not mention schools;? yet, during the current COVID-19 emergency
response, that statute has been used to attempt specifically and in a targeted manner to regulate
the operation of schools. Because the Kansas Constitution and state statutes specifically empower
other entities — local school boards and the state board of education in particular — to make
decisions regarding operation of schools, it would be advisable for the Legislature to clarify in
statute how it intends a Governor’s K.S.A. 48-925 delegated emergency powers to interact with
the constitutional and statutory powers of those other entities. The absence of clarity in the statute
was presented in Executive Order 20-59, which attempts to order schools (and only schools) to
implement certain procedures to mitigate the spread of COVID-19 such as wearing masks,
handwashing, social distancing and temperature checks. While perhaps all worthy policies for the
safe operation of schools, these all appear to be matters that local school boards ordinarily have
either constitutional (Kan. Const. Art. 6, § 5) or statutory (K.S.A. 2019 Supp.72-1138) authority
to decide, perhaps under the “general supervision” of the state board of education (Kan. Const.
Art. 6, 8§ 2). Nothing in K.S.A. 48-925(c) specifically grants a Governor power to assume these
sorts of operational decisions for public schools, and as discussed above the catchall delegation of
power to a governor in K.S.A. 48-925(c)(11) is legally suspect as potentially overbroad in
violation of the Kansas Constitution’s separation of powers. Simultaneously, a Governor’s
authority to suspend statutes as delegated in K.S.A. 48-925(c)(1) is limited to “regulatory”
statutes that “prescrib[e] the procedures for conduct of state business, or the orders or rules and
regulations of any state agency which implements such statute” and does not appear to enable
suspension of the school district home rule statute. See AG Opinion 2020-08. Rather than leaving
this ambiguity to be settled by potential litigation, it would be helpful for the Legislature to
decide what extraordinary authority it wishes to delegate (or not delegate) through KEMA to a
Governor to make decisions regarding the operation of schools during an emergency and to
express that clearly in the statute.

e Another important issue that has not yet arisen during the COVID-19 response but that the
Legislature may wish to address is the interaction of KEMA emergency orders of a Governor
with the home rule authority of other units of government. In particular, the Kansas Constitution

3 The statute made no mention of schools prior to HB 2016. That measure, however, enacted New Sec. 7, which
necessarily implies a Governor has authority under KEMA to issue orders that have the effect of closing school
buildings. Beyond that specific reference to school closings, the amended statutes do not otherwise mention schools.
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grants home rule authority to cities (Kan. Const. Art. 12, 8 5), and in general that authority may
be limited only by a uniform “enactment of the legislature.” A Governor’s emergency order
exercising powers delegated by K.S.A. 48-925 is not itself an “enactment of the legislature.” It is
an order of the chief executive officer of the state. In other words, it appears doubtful whether a
Governor’s emergency order can preempt city home rule authority. Several of Governor Kelly’s
emergency orders in response to COVID-19 expressly purported to preempt local orders either
entirely, see, e.g., Executive Order No. 20-16 (Establishing a statewide “stay home” order) and
Executive Order No. 20-24 (Extending Executive Order 20-16), or in part, see e.g., Executive
Order 20-18 (Temporarily prohibiting mass gatherings of more than 10 people) and Executive
Order 20-25 (Temporarily prohibiting mass gatherings of more than 10 people to limit the spread
of COVID-19 and rescinding Executive Order 20-18),* but did not address validly adopted local
ordinances.

¢ HB 2016 established a mechanism by which local boards of county commissioners may review
and adopt less-restrictive orders than a governor’s emergency order relating to public health and a
related mechanism by which those local boards may review and modify orders of local health
officers. The public policy behind these provisions appears reasonable — to avoid one-size-fits-all
orders that may be unnecessary in some parts of the disaster area and also to ensure that
competing interests can be given consideration. If the Legislature intends to keep this basic policy
in place, it should carefully review the text and operation of those provisions. For example, the
statute authorizing “less restrictive” local orders never expressly states those less-restrictive local
orders would replace the governor’s order in that county (although the intent appears clear).
Similarly, the current statutory language applies only to orders “relating to public health,” which
seems somewhat peculiar within the current architecture of the KEMA.

e Some consider the KEMA ambiguous as to whether a Governor may, in effect, circumvent a
decision or action by the Legislature (or by operation of law) to end the state of disaster
emergency. May a Governor declare sequential states of disaster emergency — perhaps each for
the statutorily authorized 15 days — thereby avoiding the important limitations in the KEMA on a
Governor’s access to the delegated emergency powers? Although we doubt that end-run is legally
permissible, clarifying the KEMA on that point may be advisable in order to avoid future
disputes.

Broader Policy/Legal Questions Presented by using KEMA for Long-Term Responses

In addition to the specific legal questions and concerns above, | would raise several questions about the
basic architecture of the KEMA that have arisen because of its unprecedented use during the COVID-19
pandemic:

First, is long-term access to these broad emergency powers as a substitute for legislative deliberations
really wise or desirable in emergencies that may last for months or years? Most emergencies, e.g.,
tornadoes, floods, and wildfires are discrete, localized events that require a limited and targeted
emergency response. But in the COVID-19 response, emergency powers have been used in an

4 K.S.A. 48-935 is a uniform “enactment of the legislature” limiting ordinances that are in conflict with any
provision of the KEMA or of the state disaster emergency plan or of the applicable local and interjurisdictional
disaster emergency plans. However, the plain language does not prohibit a conflict with an executive order. Thus,
the home rule power is not limited by a uniform enactment of the legislature.
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unprecedented manner throughout the state and for extended periods of time and to require particularly
sweeping actions by citizens, e.g., assembly limitations and business closures. It is reasonable to ask
whether emergency orders, which substitute for the ordinary legislative process by which these sorts of
decisions ordinarily would be made, really are the best way to make these sorts of significant decisions
over an extended period of time. Compare, e.g., K.S.A. 48-1309 (automatically convening the legislature
90 days after an enemy attack).

Second, should the KEMA more precisely differentiate between or among procedures for declaring and
sustaining different types of emergencies? Or among which emergency powers may be accessed for
different types of emergencies? There already is precedent in the KEMA for this sort of distinction — the
KEMA recognizes that responding to a contagious and infectious animal disease requires a different type
of sustained emergency response and therefore establishes different mechanisms for extending emergency
declarations for animal health emergencies than for other emergencies.® Perhaps further differentiation is
advisable.

Third, who should be responsible for reviewing the legality of emergency orders? Currently, the KEMA
requires no review or approval for legality. Governor Kelly has nevertheless generally sought legal
review of our office before issuing her orders, and those reviews have identified numerous legal issues,
many of which were then corrected before issuance. But the current system does not require any sort of
legal review. By analogy, Kansas statute requires a pre-publication review and approval for legality by
the attorney general before a regulation may be published and enter into force and effect, see the Rules
and Regulation Filing Act, K.S.A. 77-415, et seq., but there is no similar safeguard in place for KEMA
emergency orders. Particularly for a long-lasting emergency like COVID-19, a more structured
mechanism to independently review and approve the legality of emergency orders exercising these
extraordinary powers may be warranted.

Fourth, should there be a publication requirement before an emergency order can have the “force and
effect of law”? Our Kansas Constitution and statutes require legislative bills to be published before they
can have the force and effect of law, see Kan. Const. Art. 2, 8 19, K.S.A. 45-310, and 45-312, and it
seems peculiar indeed that during the chaos of an emergency a mere order of the governor may take on
the force and effect of law without any publication requirement. We raised this concern in Attorney
General Opinion 2020-06 in the context of criminal enforcement of emergency orders, but even absent
criminal enforcement basic due process principles would seem to favor some type of formal publication
requirement, at least to the extent an emergency order may impose duties or prohibitions on the conduct
of individual citizens (as opposed to government entities).

Fifth, should there be a mechanism for enabling a state of disaster emergency to exist for purposes of
qualifying for federal disaster assistance, or perhaps for other KEMA purposes such as activating
emergency management plans, without necessarily enabling a Governor to access the emergency powers
delegated by K.S.A. 48-925? This would prevent the concern that Kansas would risk losing federal
disaster assistance unless the extraordinary powers delegated to a Governor to, in effect, make law are
also in effect. During these sorts of long-term emergencies, it is now apparent it may become desirable to
ensure continuity of federal assistance even while curtailing a Governor’s use of the delegated emergency
powers.

5> Compare K.S.A. 48-924 and K.S.A. 2019 Supp. 48-924a.
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Sixth, should the law require some sort of formal consultation procedure before (or immediately after) a
Governor may proclaim a state of disaster emergency? Or before (or immediately after) a Governor may
issue an emergency order pursuant to the KEMA? Under the House Bill 2016 amendments, a mechanism
for post-issuance review by the State Finance Council of emergency orders has been established, until
January 26, 2021. Is this the optimal mechanism? Or should some type of pre-issuance consultation be
required?

Seventh, what mechanism should exist for revoking emergency orders issued by a Governor under
authority of KEMA? The statute itself provides for revocation by concurrent resolution of the Legislature,
and 2020 House Concurrent Resolution 5025 unsuccessfully attempted to provide for revocation by the
Legislature Coordinating Council. But currently, no operable mechanism for revocation exists for most
orders because the Legislature is not in session — even though legislative review and authority to revoke
orders invoking emergency powers is a fundamental part of the architecture of the KEMA and plainly is a
check the Legislature always has intended to exist in that statute. In that way, the status quo is
inconsistent with the plain purpose of KEMA to authorize legislative revocation of a governor’s use of
delegated emergency powers.

Constitutional Amendment

A fundamental difficulty with relying upon the delegation of emergency power to a Governor to issue
orders that have the “force and effect of law” as a principal means to manage long-lasting and widespread
emergencies such as COVID-19 is that this method of lawmaking is fundamentally at odds with our
system of self-government. As Justice Robert Jackson explained in his famous concurrence in the Steel
Seizure Case that held unconstitutional President Truman’s attempt to nationalize steel mills by use of
emergency powers during the Korean War, “With all its defects, delays and inconveniences, men have
discovered no technique for long preserving free government except that the Executive be under the law,
and that the law be made by parliamentary deliberations.”®

Therefore, while not part of KEMA, | encourage the Committee to review Article 15, Section 13, of the
Kansas Constitution and to consider proposing modifications to that constitutional provision for
consideration by Kansans as a constitutional amendment. That provision, which was adopted by Kansans
in 1959 during the Cold War, provides:

“Notwithstanding any general or special provision of this constitution, the legislature, in order to
insure continuity of state and local governmental operations in periods of emergency resulting
from disasters caused by enemy attack, shall have the power and the immediate duty (1) to
provide for prompt and temporary succession to the powers and duties of public offices, of
whatever nature and whether filled by election or appointment, the incumbents of which may
become unavailable for carrying on the powers and duties of such offices, and (2) to adopt such
other measures as may be necessary and proper for insuring the continuity of governmental
operations including, but not limited to, the financing thereof. In the exercise of the powers
hereby conferred the legislature shall in all respects conform to the requirements of this
constitution except to the extent that in the judgment of the legislature so to do would be
impracticable or would admit of undue delay.”

Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 655, (1952) (emphasis added).
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Notably, that constitutional mechanism ensures the Legislature remains able to perform its constitutional
duties to ensure continuity of government operations that arise as part of a disaster response — but only
when the disaster is “caused by enemy attack.” This provision was designed specifically to help preserve
an operational state government in the event of a nuclear strike that destroyed our capital city, and
perhaps killed some of our leaders or made adherence to ordinary democratic practice impractical.” But it
is now clear that other forms of disruption — such as the COVID-19 pandemic — also may operate to
prevent or discourage the Legislature from gathering and performing its ordinary duties. In a long-lasting
emergency like COVID-19, which invites a wide-ranging state government response, there is simply no
reason the Legislature should be excluded from the decision-making processes of developing, authorizing,
implementing and continually adjusting that response — at least to the extent the response may call for
measures that ordinarily would be enacted through legislation — merely because physical gathering of the
Legislature is inadvisable or because the Legislature it not in regular session. Kansas law already
recognizes this necessity by providing continuity of government operations, see K.S.A. 48-1201 to 1503,
but those mechanisms can neither foresee nor provide for all circumstances during an emergency that may
call for a legislative response such as some of the subject matter that has been addressed (with
guestionable legality) by emergency orders during the COVID-19 response.

This basic principle of including the legislative branch in emergency decision-making is hardly novel —
for example, Oklahoma law provides that whenever their Governor declares a “catastrophic health
emergency,” their “State Legislature shall automatically be called into Special Session at 8:00 a.m. on the
morning of the second day following the date of such declaration for the purpose of concurring with or
terminating the catastrophic health emergency.”® Kansas law already includes a similar concept and
provision requiring the Legislature to be called into special session to deal with a declared emergency, but
once again it applies only the case of enemy attack. See K.S.A. 48-1309.

I raise the issue of constitutional amendment here because it seems many of the concerns presented by
extended and extensive reliance on the delegation of sweeping emergency powers to a Governor could be
avoided or at least ameliorated if there existed an effective mechanism for the Legislature to continue to
operate effectively and safely during a prolonged emergency such as the COVID-19 pandemic. No one
person — not even a Governor — should be solely responsible for both creating and enforcing law during a
long-lasting emergency. Our system of self-government is replete with checks and balances that ensure no
one branch of government, and no one government official, may wield disproportionate power, but many
of those checks and balances are arguably disabled when KEMA is invoked.

Rather than focusing exclusively on how to delegate extraordinary long-term emergency powers to a
Governor to make all decisions for emergency response during an extended emergency, and how to retain
a legislative check over the use of those powers when the legislature is not in session, perhaps it would be
sensible to propose a constitutional provision that would enable the Legislature to continue to perform
functions that ordinarily require the exercise of legislative power. Of course, to accomplish that objective,
a proposed constitutional amendment would need to address many questions: What would trigger its
application and who would decide whether it is triggered? How would its use be ended and who would
make that determination? Would the Legislature actually be in full-blown session or would it be limited in
what subject matter could be considered? If the Legislature is not in session, should it be able to call itself
into a type of limited emergency session in a less-burdensome manner than currently contemplated in our

"In 1961, the Legislature passed a series of emergency acts providing continuity of government measures, codified
at K.S.A. 48-1201 - 1503.
8 Okla. Stat. Ann. tit. 63, § 6405(C).



Testimony of Attorney General Derek Schmidt
2020 Special Committee on KEMA
Page 9 of 9

Constitution? In what manner would the Legislature be able to meet during an emergency session —
virtually or physically in a location other than Topeka? How would important rules and procedures, such
as the requirement for a quorum, be satisfied?

Such a constitutional amendment also could authorize the Legislature by statute (a) to delegate emergency
powers to a Governor — or to other state entities or officials, for that matter and (b) to retain the ability to
oversee use of those powers, such as by rejecting emergency orders by concurrent resolution or by action
of a designated legislative body such as the LCC. If this authority were constitutionalized, it would avoid
the difficult nondelegation and separation-of-powers concerns currently present in the KEMA as
discussed above.

Conclusion

The COVID-19 emergency — which continues — has brought to light numerous difficult legal and policy
issues presented by extended reliance on emergency powers as a means of governing. | encourage the
Legislature to give serious consideration to adjusting the system to reduce obvious legal ambiguities and
constitutional defects but also to address more fundamental questions about how governmental decisions
should be made during a time of long-lasting emergency. Many of these concerns can be addressed by
statutory amendments to the KEMA or to other statutes, but some may require amendment to the Kansas
Constitution.



