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21-5109. Multiple prosecutions for same act; lesser included crimes. (2) When the same conduct of a
defendant may establish the commission of more than one crime under the laws of this
state, the defendant may be prosecuted for each of such crimes. Each of such crimes may be
alleged as a separate count in a single complaint, information or indictment.

(b) Upon prosecution for a crime, the defendant may be convicted of either the crime
charged or a lesser included crime, but not both. A lesser included crime is:

(1) Alesser degree of the same crime, except that there are no lesser degrees of murder in
the first degree under subsection (a)(2) of K.S.A. 2021 Supp. 21-5402, and amendments
thereto;

(2) acrime where all elements of the lesser crime are identical to some of the elements of
the crime charged;

(3) an attempt to commit the crime charged; or

(4) an attempt to commit a crime defined under paragraph (1) or (2).

(c) Whenever charges are filed against a person, accusing the person of a crime which
includes another crime of which the person has been convicted, the conviction of the lesser
included crime shall not bar prosecution or conviction of the crime charged if the crime
charged was not consummated at the time of conviction of the lesser included crime, but the
conviction of the lesser included crime shall be annulled upon the filing of such charges.
Evidence of the person's plea or any admission or statement made by the person in
connection therewith in any of the proceedings which resulted in the person's conviction of
the lesser included crime shall not be admissible at the trial of the crime charged. If the
person is convicted of the crime charged, or of a lesser included crime, the person so
convicted shall receive credit against any prison sentence imposed or fine to be paid for the
period of confinement actually served or the amount of any fine actually paid under the
sentence imposed for the annulled conviction.

(d) Unless otherwise provided by law, when crimes differ only in that one is defined to
prohibit a designated kind of conduct generally and the other to prohibit a specific instance
of such conduct, the defendant:

(1) May not be convicted of the two crimes based upon the same conduct; and

(2) shall be sentenced according to the terms of the more specific crime.

(e) A defendant may not be convicted of identical offenses based upon the same conduct.
The prosecution may choose which such offense to charge and, upon conviction, the
defendant shall be sentenced according to the terms of that offense.

History: L. 2010, ch. 136, § 9; L. 2012, ch. 157, § 2; L. 2013, ch. 133, § 3; July 1.

Section was amended twice in the 2012 session, see also 21-5109a.



