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MINUTES OF THE HOUSE GOVERNMENT EFFICIENCY AND FISCAL OVERSIGHT
COMMITTEE

The meeting was called to order by Chairman Jim Morrison at 3:34 p.m. on March 29, 2010, in Room
546-S of the Capitol.

All members were present.

Committee staff present:
Renae Jefferies, Office of the Revisor of Statutes
Gordon Self, Office of the Revisor of Statutes
Julian Efird, Kansas Legislative Research Department
Artur Bagyants, Kansas Legislative Research Department Intern
Gary Deeter, Committee Secretary

Conferees appearing before the Committee:
Doug Farmer, Director, State Employees Health Benefits Plan
Casey Cabalquinto, Pharmacy Initiatives Coordinator, Change to Win
Allen Horne, Vice President for Governmental Affairs, CVS Caremark

Others attending:
See attached list.

The minutes for the March 18 meeting were approved. (Motion by Representative Sloan and seconded by
Representative Ruiz)

Doug Farmer, Director, State Employees Health Benefits Plan, and Deputy Director, Kansas Health Policy
Authority, reviewed the contracting process for pharmacy benefits under the State Employee Health Plan
(Attachment 1). He explained that the Pharmacy Benefits Manager (PBM) contract is developed under the
authority of the Kansas State Employees’ Health Care Commission (HCC) and follows all state purchasing
rules and regulations. Each new contract begins with a review of the current program, at first in-house and
then with the assistance of an outside professional consultant, a review which lays the groundwork for drafting
an RFP (Request for Proposal). The RFP process is detailed, in-depth, and extensive, a process that winnows
out many prospective vendors. Mr. Farmer noted that the current RFP has reduced the number of bidders to
10 vendors; the final three vendors in the selection process must have an extensive network in Kansas,
sufficient financial backing to guarantee serving a large employee population, capacity to handle claims flow,
and experience in providing data through the state’s payroll system. Meticulous pricing comparisons are a
significant factor in awarding a PBM contract, and the final selections are based on face-to-face negotiations.
Mr. Farmer stated that the RFP for a new contract closed on February 24 and the agency expects to make a
recommendation to the HCC at its May 27, 2010, meeting.

Mr. Farmer answered a variety of questions from members:
. There are three tiers for drugs pricing: generic, preferred name brand, and non-preferred name brand.
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. An advisory committee reports on new drugs and recommends which tier to assign a given drug.

. Most pricing is set by contract for each specific drug; a typical example for a given drug would be
wholesale minus 17%. |

. The big-box stores that advertise $4-per-prescription prices offer a limited selection of drugs. It is
difficult to include such a limited pricing structure in a three-year contract.

. Vendors have always been United States companies.

. Bidding is open so that each vendor knows what the other vendors have offered.

. The HCC members are appointed by the Governor and include the Secretary of the Department of

Administration, the Insurance Commissioner, an active state employee, a retired state employee, and
an at-large citizen.

. The Pharmacy Advisory Council consists of several health-care-related professionals. Mr. Farmer
makes the final decision regarding drug categories.

. Rebate amounts are estimated and written into the PBM contract.

. Pricing is balanced with network coverage and a spectrum of other factors.

. The agency attempts to build transparency into the RFP process, but certain financial information is

available only to the agency, not to the public.

Casey Cabalquinto, Pharmacy Initiatives Coordinator, Change to Win, explained that he represented a six-
million membership of unions dedicated to pharmacy benefit management reform (Attachment 2). He listed
several areas where CVS Caremark is deficient in its current PBM contract with the state:

. Caremark failed to provide the lowest prices on many generic drugs.

. An audit of Caremark’s rebate program would show inadequate reimbursements to the state.
. Former Caremark clients have saved millions of dollars by using other vendors.

. Caremark’s business model is suspect, since it is both a PBM and a retail drugstore.

Mr. Cabalquinto noted a report by Winkelman Management Consulting that supports his claims regarding
Caremark’s limitations as an appropriate PBM (Attachments 3 and 4).

The Chairman called a recess at 4:30 p.m. to enable members to vote on legislation in the House chambers.
The Chairman reconvened the Committee at 5:00 p.m.

Mr. Cabalquinto responded to members’ questions:

. A separate audit is needed to show that Caremark rebates are deficient. The fact that Caremark is
being investigated by the Federal Trade Commission (FTC) should make members cautious about
continuing a relationship with Caremark.

. The questionable business practices of Caremark are documented in Attachment 5.

Mr. Farmer returned to answer further questions:
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. CVS has few pharmacies in Kansas, minimizing the charge of conflict of interest.

. A recent audit of claims returned $120,000 to the state, but the audit cost $80,000. The auditor
advised that an audit of rebates would cost more than it would gain. The next audit will be of
dependent eligibility, which promises a larger payoff than an audit of rebates. The state employed
outside auditor Claims Technologies, Inc.

. The PBM is the first line for complaints, but ultimately the complaints arrive in Mr. Farmer’s office.

. Currently Mr. Farmer’s office is doing in-depth research on generic pricing.

Allen Horne, Vice President for Governmental Affairs, CVS Caremark, responded to members’ questions as
follows:

. True, Caremark has lost contracts in several states, but recently has won the PBM contracts for larger
states, such as Texas.

. Regarding the FTC investigations, the PBM contracts involve vigorous competition; it is unwise to
try to regulate over 2000 different contracts.

. Plan design determines how generic drugs are priced.

A member commented that he had utilized drug purchases through Caremark for years and was happy with
the service provided by the company.

Representative Don Hill, speaking as a pharmacist, noted the emergence of various discount programs, such
as the $4 prescriptions, most of which have been offered since the PBM contract was written three years ago.
He said most contracts are moving toward more transparency.

Mr. Cabalquinto, replying to a question, said that Caremark was a target of Change to Win because it was
unique in size and scope, and its combination of retail drug store and PBM raised significant questions
regarding its dual status. Mr. Horne responded, saying that other PBM contracts have similar relationships;
he cited Walgreen’s as an example. He noted that stand-alone companies Medco and Express Script have
varied structures evident in their bidding processes.

The meeting was adjourned at 5:58 p.m. No further meeting was scheduled.
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4" KANSAS HEALTH POLICY AUTHORITY

House Government Efficiency and Fiscal Oversight Committee:
State Employee Health Plan Contracting Process

March 29, 2010

Doug Farmer
Director, State Employee Health Benefits Plan
Kansas Health Policy Authority

Mr. Chairman and members of the committee, my name is Doug Farmer and I am the Deputy Director of
the Kansas Health Policy Authority and the Director of the State Employee Health Plan (SEHP). I have been
asked to provide an overview of the contracting process that his used by the SEHP in contracting for pharmacy
benefit management services.

The SEHP is part of the Kansas Health Policy Authority. However, for purposes of health plan design
and contracting, the SEHP reports to the Kansas State Employees’ Health Care Commission (HCC). The HCC
requires the SEHP to follow all state purchasing rules and regulations when contracting for pharmacy benefit
management services.

When a contract is coming to the end of its term, the SEHP begins the Request for Proposal (RFP)
process with a review of the current program. With the assistance of outside professional consultation, the
SEHP reviews what is working well within the current program, and what areas we would like to change in
future years. This process provides the groundwork for drafting an RFP document.

The RFP document asks all vendors to agree to the State’s standard purchasing contract provisions and sets
performance standards for the vendor’s operations. Potential vendors are provided with detailed information about
the current plan, specific requirements of the plan such as data file formats, and de-identified plan data for
evaluation purposes. We outline our expectations for the plan operation and ask vendors to respond to a series of
questions designed to provide us with insight into their: administrative capacity and abilities; experience with public
sector plans: customer service operation, and overall operations.

Exhibit worksheets are developed to capture information from the potential vendors in standardized formats.
The worksheets are designed to provide us with information about each vendor’s pharmacy network and preferred
drug list. We then evaluate each vendor’s network to determine whether it would provide adequate access for our
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members. We also evaluate the proposed preferred drug list to determine how well it would serve our members in
terms of price and disruption of care.

Under separate cover, vendors provide us with their proposed pricing. Standardized worksheets developed by
the plan actuaries are used to capture this information. All vendors are asked to bid on the current plan design as
well as any alternative plan designs that we would like to review. SEHP staff work in conjunction with the plan
actuaries to evaluate the pricing structure information. This evaluation allows us to estimate which vendor offering
would provide the best overall pricing for our members. In addition, vendors are required to provide confidential
information for review that includes their most current SAS-70 and financial statements.

Following the release of the RFP, vendors are allowed to submit questions for clarification of the plan’s
request by a date outlined in the released RFP. Following a conference call with potential vendors, an amendment to
the RFP is placed on the purchasing website with the plan’s official answers to all questions posed by the vendors.
Vendors have until the RFP closing date to submit their proposals.

Upon the closing of the RFP, staff and the plan actuaries begin a review of the responses. During the initial
review we are examining the completeness of each bid. Bids which do not provide the requested services or are
incomplete are disqualified from further consideration.

We then determine which of the remaining vendors have the capacity to provide services to a group the size
of the SEHP. This includes a review to determine that the company has successfully completed a SAS-70 review and
have staffing and systems in place to be able to accommodate the needs of the SEHP. Experience working with files
created under our current payroll system (Peoplesoft) and experience providing data to our data vendor Thompson
Reuters are key considerations. Vendors must be able to process our eligibility files correctly and accept implied
terminations. We must have vendor’s that have the ability to export accurately and securely our claims data to our
data analytic interface with Thompson Reuters.

The plan’s actuaries review the pricing information presented by each vendor. SEHP staff together with the
plan’s actuaries review the pricing data, administrative services, and operational capacity of each vendor. Based
upon this review, requests for additional information are sent out to the vendors. These requests include questions
that must be addressed by a specific vendor in order to continue to be considered as a potential contractor. Any
vendor that is unable to satisfactorily respond to these requests is eliminated from further consideration.

Depending upon the number of exceptions that each remaining vendor has to our: mandatory contract
provisions; sample contract; and performance guarantees, a phone conference may be held with KHPA staff and
attorneys and the potential vendor’s staff and attorneys to go over any objections to or modifications to these RFP
requirements. As a follow-up to these calls, the vendors are asked to comply with the RFP requests or to provide
justification for their requested changes. Any vendor that cannot comply with the standard provisions used in all
SEHP contracts is eliminated from further consideration.

The remaining vendors are invited to face to face negotiation sessions. SEHP staff and plan actuaries meet
with the vendors and discuss their proposals in-depth to gain a better understanding of each vendor and their
operation. Vendors are given a list of follow up items and best and final pricing is requested at this time. Answers
are generally due within one week of the face to face meeting.

Upon receipt of any follow-up answers and the best and final pricing, SEHP staff discusses the bids in detail,
looking specifically at the: customer service; member disruption due to changes in the preferred drug list; network
pharmacy access; pricing, and any other relevant vendor qualifications to determine which vendor will be
recommended to the Health Care Commission (HCC) for a three year contract.
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The HCC reviews the staff summary, pricing and relevant information at its next meeting. HCC members
discuss the options and recommendation and question the SEHP staff about the proposals. The HCC then votes to
determine which vendor will receive a contract. Following the HCC meeting, SEHP staff begins working on the

final contract for services which is signed by the vendor selected by the HCC.

An RFP for the prescription drug pharmacy benefit manager was released January 15, 2010 and closed on
February 24, 2010. SEHP staff and the plan’s actuaries are holding weekly conference calls to discuss the bids. We
anticipate holding face to face meetings in April and making a recommendation to the HCC for consideration at their
May 27, 2010 meeting.
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S -.,-Chalrman l'\/lomson and Members of the House Comml‘rlee on Government Efﬁolency
S and Fiscal Overs:ght ‘ , L

My name is Casey Caba q lnto and I am Pnarmacy lnltlatrves Coordmator at Change to
".Win, a six million member partnership of unions founded in 2005 committed to restoring - 1
~the American Dream for a new generation of workers —~ wages that can support a family
‘affordable health care, a secure retirement, and opportunity.for the future. Change to.-
- Win has béen supporting pharmacy benent’management reform ancl contractmg best

P ctlces for more than two years .......

A _thls Commlttee is aware, the Kansas State’ Healtn Care Commlssron is currently r
‘the process of bidding-out a new contract to provide pharmacy benefits forthe Kansa:
State Employee Health Plan, which is estimated to cost the State approxrmale y $60-
“million annually.! Kansas decision makers should be aware of serious issues about
CVS Caremark, the State’s current pharmacy benefits manager (PBM), regarding costs;
'contract transparency, and potentlal nsks from CVS Caremark s busmees model

CVS Caremark has falled to offer Kansas the lowest pnces on hundreds of genenc

. drugs. Any person who' enrolls in CVS pharmacy’s generic discount program can: -

. purchase hundreds of prescription drugs for significantly lower prices than CVS
- Caremark charges the State of Kansas and its employees for those same drugs even

.. though CVS Caremark is paid to reduce drug costs for the Kansas government and its -

.. workers, Change to Win research revealed that CVS Caremark charges the State and

"+ employees higher prices for 269 generic drugs than CVS charges customers enrolled i ln

“the discount program for a 90-day supply; this represents 21% of 296 drugs matched

between the Kansas State Employee Health Plan and CVS pharmacy 8 genenc drscoun

- An audlt of CVS Caremark’s rebate arrangements are necessary to ensure the
- ~State is receiving contracted pricing guarantees:” The contract between the State
-.:_:_and CVS Caremerk guarantees a mrmmum discount pnce based on rebate amounts the -----




company receives attributable to the State’s drug utilization.® The State’s audit released
in May 2009 reviewed claims but not rebate amounts the company received atfributable
“to the State.* It is imperative the State audit these rebate amounts to determine if i
. additional rebate offsets were obtained by the company that shouid have lowered the  :
© prices ultimately paid by'the State _ SR

: An investigation of CVS Caremark should examine limitations of the current
~ contract. CVS Caremark’s apparent price gauging on generic drugs and the failure of
- the recent audit to get to the bottom of drug costs for the State point to a larger problem
- inthe company’s conduct. The existing agreement between the State and CVS
=~ Caremark appears to be insufficiently clear in a number of important areas, including
- definitions of drug classifications and rebate reporting. These issues are symptomatic’ of
-+ CVS Caremark’s resistance to transparency and should be thoroughly investigated by Q' '

:ffj ‘this Committee and the Health Care Commssszon

- Former CVS Caremark clients, such as the states of [Hlinois, New Jersey, and _
' 'Maryland, have saved or expect to save millions through transparent contractmg
. For example, in August 2009, New Jersey announced that it would end its relationship - D
“... with CVS Caremark and enter into a new contract with Medco Health Solutions fo’ S SR
provide pharmacy benefits for approximately 670,000 state employees, dependents, and
“retirees. The new contract is projected to save the State $559 million over five years:
<. -through a transparent, pass-through pricing model. New Jersey decided on the pass~
“through option because it “satisfies dual goals of attaining the greatest cost savings
“ while achieving transparency in a time when that keyword is parameunt to business
- -operations in the public sector.” ~

Pubhc entities have: clalmed cvs. Caremark overcharged their health plans and :
‘sought millions of dollars in recoveries. Forexample, according to an audit re!eased
in February 2009 by the Maryland Department.of Legislative Services, while CVS

‘Caremark managed pharmacy benefits for Maryland from 2004 to 2007 it collected more T
'than $10 million in: potentral overpayments and undlsciosed rebates In 2007 Maryiand L

ECVS Caremark’s busmess modei is facmg
‘Commission-and a multi-state taskforce of. state Attorneys: General are currently
onductmg lnvestlga’uons lnto the companys busmess pract:ces Accordmg toa Mar

.

o ijff-At the heart of the controversy is CVS Caremark's unique business . . © ..
" model. Both a drugstore chain and a pharmacy benefits manager, the " .~
- .company sells medicine through its' own stores while simultaneously.
- reimbursing rival chains through its PBM. Critics’ say that- arrangement
- poses a conflict of interest, because PBMs are supposed to be. v
" drugstore agnostxc - and Caremark, they say, can't help but favor o
CVS ‘ » 3 o :

: : ‘The multx-state taskforce and the FTC probe follow expressions. of concern from a host
i : of stakeholders. Federal regulators recewed commumcatnons from health plans,

. members of the House expressmg concem about the potential anti- -competitive’ effects of ; :
- j;'i:..the PBM drugstore busmess modei and the potentlal risks for consumers and health -




pians when such alarge pomon of the pharmaceut;cai supply cham is controlied by one ‘f -
" company - : .

. Thrs Committee and the Kansas Health Care Commlssron shouid conmder

--whether doing business with a PBM owned by a drugstore, such as CVS
Caremark, is in the State’s best interest. We believe this Committee and the Health
Care Commission should-carefully consider the fact that CVS Caremark has failed to
offer the State of Kansas the lowest prices on hundreds of generic drugs, that the State

- may not be receiving contracted pricing guarantees, the potential risks of the CVS

. Caremark merger and the pending investigations by the FTC and multi-state ’caskforoe of

e Attorneys General while evaluating any bid submxtted by CVS Caremark.,

* Thank you for this opportunity to provide testimony.

N :"3:. Sincerely,

'_Casey Cabalqumto
. Coordinator, Pharmacy !mtaatwes
b Change to Wm o
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"Sheet Metal Workers Intemational Union; Lauridry; Dry Cleaning and Allied Workers Joint Board of New York; the
" National Legislative Association on Preseription Drug Prices (NLARX), Consumer Féderation of America, US Public. -
~ . Interest Research Group; and the National Community Pharmacists:Association. House members listed in Reuters .
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248-932-5899 FXX 888-900-8037

EMAIL: Mike@mwinkrx.com Web site: www.mwinkrx.com

Report to the Kansas State Employee Heaith Care Commission

March 2010

Introduction

The Kansas State Employee Health Plan administrators are involved in an effort to re-bid
a $60 million contract for state employees’ pharmacy benefits, which is currently
managed by CVS Caremark [CM]. I have been asked to offer my critique of the current
Agreement between the State and CM, the recent audit that was conducted of CM’s

performance under this agreement and the RFP that is underway to rebid these services.

My Background and Qualifications

I have been involved in pharmacy for over fifty years. For most of that time I was the
senior pharmacy executive for a large chain of retail pharmacies. I also spent several
years in the pharmacy computer business and was the senior operations officer fora large
Pharmacy Benefits Management firm. For the last seventeen years I have been a
consultant, primarily on pharmacy issues. My clients have included several state
governments, the Federal HHS Office of Inspector General (HHS OIG), and numerous
commercial and non-profit organizations such as Chrysler, Thyssen Krupp Budd, Banco

Popular and the Detroit Medical Center (DMC).

In the course of these activities I have been involved in virtually all aspects of pharmacy

and pharmacy operations. I have a Bachelor’s Degree in Pharmacy from Wayne State

Mbdiod 3
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University in Detroit. Presently I consult in the pharmacy industry. I headed the
pharmacy consulting practice for Health Management Associates (HMA) from 1998
through 2001. From March 1996 through June 1997 I was Chief Operating Officer of
Cape Medical Inc., an HMO. From 1990 through 1994 I was Senior Vice President,
Operations for Value Rx, a large Pharmacy Benefits Manager (PBM). I have had other
executive positions in the pharmacy industry as well. A copy of my CV is attached to

provide further detail of my experience.

Winkelman Management Consulting Page 2 of 10
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The PBM industry

To understand the issues involved, it is vital to have a basic understanding of the PBM

industry, here are some of the major points:

e About 85% of Americans have a prescription drug benefit.

e This includes Medicaid and Medicare recipients.

e Employer Health Plans — both government and private — use Pharmacy Benefit
Managers [PBMs] to manage these benefits.

e The “Big Three” PBMs — Medco, Express Scripts and Carema;fk — manage 80%
of these benefits.

e Although PBMs afford a valuable bundle of services to health plans such as the
Commission, they also introduce a layer of fog to the market that prevents health
plans from fully understanding how to achieve maximum savings for their
prescription drug costs.

e Between 2004 and 2008, the “Big Three” have paid over $370 million damages to
states, plans and patients in a number of major court cases. '

e The large PBMs utilize a variety of opaque tactics to maximize their profits, at the
expense of both health plans and recipients.

e Major savings can be obtained by forcing these PBMs to operate on a fully
transparent basis and to pass on all of the savings they get through their contracts
with providers and drug manufacturers.

e This can best be done through rigorous management of the RFP process and

careful execution of the subsequent Agreement with the PBM.

Winkelman Management Consulting Page 3 of 10
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Executive Summary

1. Current Agreement Between the Commission and Caremark:

o The “Reimbursement Formula” defined in EXHIBIT E is not competitive. A
detailed review is provided below.
¢ This Agreement is too costly to the State, as compared with the net costs our firm
achieves, by requiring:
o Full pass through of the rates paid by the PBM to network providers (no
‘Spread’ allowed);
o Full pass through of all of the revenue that the PBM gets from drug
manufacturers that is attributable to the Client’s book of business;
o Competitive pricing from the Mail Order Pharmacy owned by the PBM;
o Assuring that the PBM’s only source of profit is the negotiated
administrative fee.
e The Agreement lacks proper definitions of such things as:
o Brand Vs Generic drugs
o Transparency
o Rebates
o Use of Participant Information
o “Approved Information”
o “Standard Policies”
o Andmore _
e The Agreement does not mandate pass-through pricing.

2. Claims Audit

o It appears that only one year’s experience was audited;

o It does not appear that 100% of the claims were reviewed;

Winkelman Management Consulting Page 4 of 10
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e We found no record of an audit of the rebate reconciliation as described in
the Agreement, in Exhibit E, item (10);

o We found no audit of the “Generic Minimum Discount Guarantee” as
described in the Guaranteed Overall Cost Formula in Exhibit E;

e There was no Eligibility Audit.

3. Current RFP for PBM Services

While it is clear that the RFP document is quite comprehensive and carefully prepared,
it is not adequately specific in requiring Bidders to propose fully transparent and pass-

through pricing. This omission increases the likelihood that full economies will not be

obtained.

It is also lacking with respect to definitions that would prevent the PBM from extending
its profits through the ‘cute’ opaque tricks that are all too often used by these PBMs to
extend their profits in ways that the Client cannot readily catch.

One example deals with the issue of ‘Lower-of Pricing’. It is customary that providers
agree to accept the lower of the negotiated reimbursement or their Usual and
Customary (U&C) pricing. In the RFPs that we manage, we have expanded the
definition of U & C to include the lower of the store-sponsored generic discount
programs. Doing so assures that both the Plan and the recipients get the economic
benefit of the generic discount programs offered to uninsured patients by such drug

retailers as Wal-Mart, CVS and Walgreens.

Limited Critique of the Agreement between the Kansas
State Employee Health Care Commission (Commission)
and Caremark (CM)

This agreement, executed in March of 2007, is too voluminous and too complicated to

allow for a.detailed, line-by-line analysis in the limited time we have been allotted.

Winkelman Management Consulting Page 5 of 10
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Accordingly, we have limited our critique to the “Prescription Reimbursement Formula
and Credits,” as defined in EXHIBT E of the Agreement. It is our conclusion that it
enables CM to achieve very high — and undisclosed — profits at the expense of the

Commission and its recipients.

Nowhere in the Agreement is there a statement or an acknowledgement that CM will
provide transparent, pass-through pricing. Rather, it is clear that CM is operating as a
Principal, which means that they can charge the Commission more than they pay
Network Providers and can sequester and keep much of the money they get from Drug

Manufacturers (Pharma) that is attributable to the Commission’s Book of Business.

Here are the specifics:

1. CM has agreed to accept an Administrative Fee of $0.95 per claim. This is well
‘below the revenue required to manage the benefit profitably. Accordingly, it is
immediately evident that they are making up the shortfall with opaque practices,

as described below.

2. Ttis critical to understand that Caremark is owned by CVS. As such, it is not only
the benefit manager, but a major provider as well. This is akin to the manager of

a team also being the referee. In the RFPs we manage, we require that, when such

a conflict exists, the PBM must provide mechanisms to assure that the health plan

is not disadvantaged by this duality. In this case we suggest that Caremark be
obliged to adhere to a “Favored Nations” requirement, under which they would

reimburse their own stores at the lowest rates they have negotiated with any other

provider.
3. Single Source Brand Drugs

e The discount rates at retail are ‘constant’ per year and drop off

slightly over the three year period, but the rates in the network

Winkelman Management Consulting Page 6 of 10
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agreements are not renegotiated in tandem with the quoted
schedule. Accordingly, it is evident that CM is paying these
providers at rates that differ from the charges to the Commission.
Rest assured that the advantage goes to CM and not to the

Commission.

e As an expert in network negotiations, I can assure the reader that
PBM:s contract with network providers at different rates. (See #8 in
this exhibit). Accordingly if the charges were truly pass-through,
they would be quoted in a range, so as to take into account

variability based on the provider mix.

4. Rebates

e CM guarantees that rebates will be between 6% and 6.3% of the AWP for
Retail Brand claims. Assuming that an average AWP will be $125.00 for
retail brand claims, this guarantee equates to about $9.65 per claim. But
the going rate — for PBMs that are fully transparent and pass-through -- is
in the range of $12 to $14 per retail brand claim.’ |

e CM includes a description of a rebate reconciliation in item 10 of the
exhibit, but:

o The language in that section is quite murky. As an example, while CM avers, in
item 7, that rebates will be will applied at the NDC level, this is contradicted in
#10: “Rebates paid at the point of sales will be reported on an aggregate level”.

o This aggregate reporting makes true-up and auditing virtually impossible. We
note, parenthetically, that the Commission’s Auditor did not attempt to reconcile

the rebate reconciliation

1 Based on the rates that our firm is able to negotiate with these PBMs for groups that are smaller than the
Kansas program.
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We further note that the explanation in #10 is not clear as to whether the recipient
or the Plan garners the economic benefit of this downstream reconciliation.

We further note that the Agreement is silent on the exact definition of what the
term ‘rebate’ includes. It has been our experience that PBMs are adept at hiding
and sequestering much of the money that they receive from the Pharma firms. In
our RFPs we demand that all of the funds that flow from the Pharma firms that are
attributable to the Plan must be passed through by the PBM.

We also note that the concept of a rebate discount offset, followed by a true up,
gives the PBM a very substantial cash-flow advantage, to the detriment of the

Commission.

Pricing of Generics

Note that CM has a class of drugs, called Multi-Source Brands, with much higher
reimbursement levels than generics. This is a cute trick to increase their profits,
since these drugs can be obtained most of the time at nearly the same costs as the
generic equivalents. CM garners undisclosed profits thereby in two ways. First,
they often reimburse their provider pharmacies at the much lower MAC prices,
but charge the Commission at the higher Multi-source brand costs. In addition,
their Mail Order pharmacy buys these drugs at substantially lower prices — in the
range of AWP-60%, but gets reimbursed by the Commission at the 32.5% rate.

Note the reference to MAC pricing, and the definition in #6. This must be read
carefully; what is not written is that the large PBMs such as Caremark have
multiple MAC prices for the same item. In the trade these are called ‘Pay-MAC’
and ‘Bill-MAC.” Simply put, they pay providers a lower unit cost than they
charge to the Plan. Note that CM agrees to provide a copy of the list to the plan,

but not the prices.

The ‘Minimum Discounts’ off AWP for generics offered by CM are between 60%
and 63% over the three agreement period. Pharmacies actually buy these drugs at
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discounts in the range of 80 to 85% off AWP. Accordingly, our firm expects the
PBM to guarantee discounts in the range of 70 to 75% off AWP. Generics now
account for about two-thirds of all prescriptions, so these unduly high rates result
in much higher costs to the Commission.

6. ‘Usual and Customary Pricing’ (#1)

Please refer to the comments above on Usual and Customary Pricing.

7. 11 digit NDC (#2)

Note that CM indicates that all discounts are based on the costs for the actual package

size from which the prescription is filled, but contradict this notion as to their captive
mail order pharmacy in #5. “.....The standard package size applicable to a mail service
pharmacy shall mean 100 units (ie. pills, tablets, capsules, etc), unless a smaller

package size is available....”

This cute trick, in this writer’s opinion, increases the profitability of their mail order

services by between 1 and 2%.

8. Credits

Please see Section C of Exhibit E, which describes a set of Credits that CM will pay to
the Commission. If fully funded, the Commission would receive about $500,000 over the
life of the agreement. On the surface, this is quite compelling and it is typical for the
authors of RFPs for PBM services to solicit such considerations. But such payments beg
the question of how they are funded, for if the PBM was truly providing transparent,
pass-through pricing, it would have no logical war-chest from which to fund these
Credits. The conclusion is unmistakable: These credits are being funded by the opaque

practices described herein.

Winkelman Management Consulting Page 9 of 10
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CONCLUSION

We trust that these comments will be helpful to the Commission, will enable a better
understanding of this complex subject and will lead to cost savings. We do need to point
out that the information we have provided herein is based on our present understanding of

thé materials with which we were provided and is subject to change should other inputs

be made available.

We would also welcome an opportunity to discuss all of this directly with appropriate
State Officials.

Winkelman Management Consulting Page 10 of 10
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Introduction

The Kansas State Health Care Commission (HCC) is currently in the process of selecting a
vendor to provide pharmacy benefit management services for state employees and their families.
In advance of HCC’s decision, this report reveals the failure of the State’s current pharmacy
benefit manager, CVS Caremark, to offer its lowest price on hundreds of generic drugs to state
employees and the state government.

Broken Promises?

In 2007, retail pharmacy chain CVS merged with pharmacy benefit manager Caremark to

form the largest pharmacy services company in the country. The combined company filled or
managed 1.3 billion prescriptions in 2009.* After its merger, CVS Caremark promised that it
would “help manage costs for employers and improve access and choice for consumers.” A
corporate spokesperson recently reiterated that promise to the Wichita Eagle: “Our integrated
pharmacy and PBM operations provide greater choice and more convenience for customers and
patients, improve health outcomes, and lower overall health care costs for plan sponsors and

participants.”

The research detailed in this report calls into question some of these promises and should

raise alarms for Kansas taxpayers, state employees and legislators. As this report shows, CVS
Caremark has failed to offer its lowest price on hundreds of generic drugs to the State of Kansas
and tens of thousands of state employees enrolled in the Kansas State Employee Health Plan, for
which CVS Caremark provides prescription drug benefits. Any person who enrolls in the generic
discount program offered at CVS’ retail pharmacies can purchase hundreds of prescription drugs
for significantly lower prices than CVS Caremark charges the State and its employees for those
same drugs, even though CVS Caremark is paid by the State to reduce drug costs. Remarkably,
for 91 percent of the 296 drugs matched with the generic discount program drug list, a person
with no insurance who belongs to CVS’ generics discount program would pay less than a Kansas
state employee and the government under the state health plan. Indeed, if CVS Caremark
offered the State its publicly available $9.99 generic discount program price, taxpayers could
save millions of dollars.

Given that CVS charges the State more for hundreds of drugs than it charges to people off the
street, what service is the company really providing? Why is the State paying the company to
reduce drug costs when CVS Caremark is failing to provide its lowest price on generics at the
retail pharmacies it owns?

Thanks For Hiring Us, Now We’ll Charge You More

CVS Caremark manages all prescriptions filled at retail drugstores for the Kansas State
Employee Health Plan (the “Kansas Plan”), which covers 93,000 state workers, retirees and



their dependents, including public sector employees at non-state entities such as school districts
and townships.*

The Kansas Plan provides three health insurance coverage options for plan participants —
Options A, B or C — which differ in both deductibles and co-payment structure. Nearly all
Kansas plan participants select Option A.5 Plan participants’ prescription drug coverage for all
three options is administered by CVS Caremark.®

Under both Options A and B, which cover more than 99% of the plan population, plan

participants pay 20 percent of the total cost of the prescription when purchased at retail, and
the employer pays the remaining 80 percent.” Under Plan C, after reaching a deductible, plan
participants pay a flat co-payment of $10 and the plan pays the remainder of the drug cost, if

any.®

Meanwhile, CVS pharmacy’s discount program for generic drugs, the Health Savings Pass
(HSP), is open to any customer who signs up and pays a $10 annual fee. These customers are
then eligible to fill prescriptions for 9o-day supplies of hundreds of generic drugs for $9.99.
Open to all, the CVS HSP program offers easy online or in-store enrollment.®

Figure 1
Under the Kansas State Employee Health Plan, the total cost for hundreds of
generic drugs are significantly higher than CVS’s $9.99 generics program price.
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The analysis in this report compares the $9.99 price for generic drugs under the CVS HSP
program with the total price for the 296 generic drugs that were matched to generics available
under the Kansas Plan.*® This comparison shows that for a vast majority of drugs, Kansas Plan
participants as well as the underwriters of the health plan — Kansas taxpayers — are not getting
the best deal available from CVS Caremark (Figure 1). Specifically, under the Kansas Plan, CVS
Caremark charges higher prices for 269 drugs, 91% of the 296 drugs priced, than CVS charges
walk-in customers through its generics discount program. The total costs — defined as the plan
participant co-payment plus the plan’s contribution — for hundreds of generic drugs are higher
than the costs incurred by a person who simply walks in off the street and signs up for the CVS
discount generics program. A list of the generic drugs available through the discount program
and their costs under the Kansas Plan is provided in Appendix B.

The differentials between the total costs under the Kansas Plan and the CVS generic $9.99 price
are large in many cases. For example, a majority of the drugs (159 drugs, or 54% of the total
priced) are at least twice as expensive under the Kansas Plan as under the CVS generics discount
program. There is a particularly large price gap for 86 generic drugs where the Kansas Plan’s
total cost is at least triple the price available under the CVS generics discount program.

While switching from a brand-name drug to a generic drug can be a good cost saving measure,
the state government does not reap the maximum benefit from generics when CVS Caremark
fails to provide its best price to the State of Kansas and its employees. This drives up the costs
that are ultimately borne by plan participants and Kansas taxpayers. Given the co-payment
structure of the Kansas State Employee Health Plan drug benefit, the State of Kansas and
therefore, Kansas taxpayers, bear the greatest burden.

Significant Potential Impact on Drug Costs: An Example

Without data on how many prescriptions are filled for each generic drug under the Kansas

Plan, it is not possible to measure exactly how much more the state government pays under

its CVS Caremark-managed drug plan than it would if CVS Caremark charged Kansas Plan
participants the lowest generic drug prices it offers. However, a portion of these cost differences
can be estimated by assuming Kansas Plan members use generics at the same rate as national
utilization rates and making cost-comparisons for specific generic drugs on this basis.

Using data on the two most commonly utilized drugs in the country and assuming national
utilization rates, it is possible to calculate the difference in estimated costs between the
employer-sponsored Kansas Plan and the CVS discount generics program. These two drugs are
Levothyroxine, a thyroid medication, and Lisinopril, a medicine for high blood pressure.

For Levothyroxine, the most commonly-taken generic drug in the United States," plan
participants and the state government together pay up to an estimated $424,000 annually. But
if CVS Caremark charged Kansas Plan participants the same price it offers through its generics
discount program, the total drug cost for Levothyroxine would likely be closer to $164,000
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annually. Hence, switching from filling Levothyroxine prescriptions using the Kansas Plan to
the CVS generics discount program could result in an estimated annual savings of $260,000

for this single generic drug. Similarly, the state government and plan participants could save

an estimated $200,000 annually if CVS Caremark charged the Kansas Plan the $9.99 generic
discount price for Lisinopril, the second-most commonly utilized drug in the United States, than
under the CVS Caremark-managed Kansas Plan. Imagine, then, how much the government
could save if CVS Caremark offered the government the same $9.99 price for all the generic
drugs available through the discount program. While it is impossible to say for certain, the
savings would likely be in the millions of dollars.

Table 1
Annual prescription drug costs for the two most commonly prescribed generic

drugs extrapolated to the Kansas State Employee Health Plan population’

Levothyroxine® Lisinopril®
Kansas State Employee Health Plan
Patient cost? $84,796 $72,019
Employer cost? $339,679 $288,075
Total cost $424,475 $360,094
CVS discount generics program
Patient cost® $164,170 $159,882
Employer cost $0 $0
Total cost $164,170 $159,882
Difference between Kansas State
Employee Health Plan Cost and
CVS generics discount program -
_total cost $260,305 $200,212

Note: For a detailed discusion of these extrapolations, refer to Appendix A.

1 Drug utilization rates for the Kansas Plan assume the plan participants use the indicated drugs at
the same rate as the national population. Extrapolation made to a full-calendar year, consisting of
four 90-day prescription fills. )

2 The patient co-payment and employer payment are assumed to be 20% and 80% of the total cost
of the drugs, respectively. This co-payment structure is consistant with Options A and B in the
Kansas State Employee Health Plan, which covers 99.5% of Kansas Plan participants.

3 The price of a 90-day supply at retail in the CVS generics program is $9.99.

a Levothyroxine's national utilization rate is 4.4%; extrapolating to Kansas Plan participants translates
to 4,108 Levothyroxine takers.

b Lisinopril’s national utilization rate is 4.3%; extrapolating to the Kansas Plan participants translates

to 4,001 Lisinopril takers.

Kansas Leaders Raise Concerns as CVS Caremark Faces Federal
Scrutiny

As this report demonstrates, CVS Caremark charges the State of Kansas and its employees .
significantly higher prices for many generic drugs than it charges retail customers who simply




join its discount generics program, even though the State pays CVS Caremark to reduce its drug
costs. Moreover, the State of Kansas paid CVS Caremark $1.6 million last year in administrative
feest yet CVS makes lower generic prices available to anyone for only a nominal $10 annual fee.

CVS Caremark’s practice of charging higher prices to the State and its employees for hundreds of
generic drugs calls into question whether the company is really acting in the financial interests
of its clients, and whether the PBM-drugstore model is in the best interest of plan participants.
The higher prices also point to broader issues with the company’s lack of transparency and
accountability. CVS Caremark has a track record of resisting oversight, as detailed in Change

to Win’s reports: CVS Caremark: An Alarming Prescription and CVS Caremark: An Alarming

Merger.

Elected leaders in Kansas are taking up concerns about CVS Caremark’s generic pricing
practices. State Representative Jim Morrison, Chairman of the Government Efficiency & Fiscal
Oversight Committee, expressed apprehension that the relationship between CVS and Caremark
could allow the company to “kind of pick and choose their own products” and said the findings
documented in this report could mean that “we are getting charged a bunch more than we
should be.” Representative Melody McCray Miller voiced concerns that generic drugs “are
priced in a way that’s good for the big pharmacy, but not for the consumer.”

Questions about CVS Caremark’s conduct towards the State of Kansas are emerging as the
company faces increasing scrutiny at the federal level. CVS Caremark acknowledged recently
that it is being investigated by the Federal Trade Commission (FTC).*The FTC has received
communications from health plans, independent pharmacists, consumer groups, and members
of Congress expressing concerns about the potential anti-competitive effects of the merged
retail-PBM business model and the potential risks for consumers and health plans when such a
large portion of the pharmaceutical supply chain is controlled by one company.*® Additionally,
proposed federal legislation would bar PBM-retailer combinations like CVS Caremark from
doing business with the Federal Employees Health Benefit Program, the largest employer-
sponsored health program in the country.

Our findings suggest the Kansas State Health Care Commission should carefully consider the
fact that CVS Caremark has failed to offer the State of Kansas the lowest prices on hundreds of
generic drugs, the potential risks of the CVS Caremark merger and the pending investigation by
the FTC while evaluating any bid submitted by CVS Caremark.

For more information on transparent pharmacy benefit contracting and CVS Caremark’s
troubled track record, visit www.AlarmedAboutCVSCaremark.org.



Appendix A
Methodology

In March 2010, Change to Win research staff compared the $9.99 discount price under the CVS
HSP program to the prices charged under the CVS Caremark-managed Kansas State Employee
Health Plan (hereafter referred to as the Kansas Plan) using the drug price check tool on the CVS
Caremark website for each option. We relied solely on the data provided by CVS Caremark’s
website. We only examined prices for generics purchased at CVS retail locations; mail order
prices are not examined in this report.

Of the 374 drugs listed on the $9.99 CVS HSP list, 296 were matched in terms of drug, dose,
form, and quantity; the analyses herein are limited to the matched set of drugs. Excluded from
the analysis were drugs on the CVS HSP list for which the CVS Caremark website either: (1) did
not have the particular form and/or strength of the drug, (2) did not provide the same quantity
of the drug in a 9o-day supply (3) did not make the drug available at all and/or (4) where the
website produced a plan participant price that was not 20 percent of the overall (total) cost. The
latter exclusion criteria are based on Kansas State Employee Plan documents that state that for
drug coverage Options A and B — which cover 99.5% of plan participants — the plan participant
price is 20 percent of the total cost. Hence, drugs for which the information provided by the
website did not conform to this co-payment structure were excluded.”

Kansas Health Plan Drug Cost Extrapolations from National Utilization
Data .

The top nationally prescribed generic drugs in terms of volume were identified using the Medical
Expenditure Panel survey administered by the US Department of Health and Human Services.
The top two drugs were Levothyroxine and Lisinopril; both are generic drugs. The top drugs
and their usage rates can be found at http://www.meps.ahrq.gov/mepsweb/data stats/summ
tables/he/drugs/2007/hedrugest totpur2o07.shtml. The drug usage data employed in this
analysis are national in scale and are for the most recent year for which data is available, 2007.

b [43

The utilization rate for each drug was calculated by dividing each drug’s “total number of
persons with purchases [of the drug]” by the 2007 US population figure. The US Census Bureau
estimated the US population at 301,621,157 on July 1, 2007. The US population figure can be

found at: http:/ /www.census.gov/popest/states/NST-ann-estzoo7.html.

The Kansas Plan drug cost figures used in the extrapolations were derived from the website
look-ups described above. For each drug, several versions are available on the CVS HSP list; -
these versions differ in terms of form (i.e. tablet or caplet) or strength (i.e.10mg or 20mg) or
both. To determine the Kansas Plan drug costs used in the extrapolations, the median cost was
taken from the various versions of each drug that matched the versions that appear on the CVS
generics discount list.
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In order to extrapolate the cost figures from a per drug cost to the Kansas Plan’s population,
it was assumed that the utilization rate for each drug among the Kansas Plan population was
identical to the national utilization rate. Hence, the number of Kansas Plan members taking
each drug was defined as equal to the national drug utilization rate multiplied by 93,000, the
number of covered lives in the Kansas Plan.

The cost of each drug among the Kansas Plan population — disaggregated into the employer and
patient components — was calculated by multiplying the estimated number of plan participants
taking each drug by the 9o-day cost of each drug. The 360-day fill costs were calculated by

multiplying the go-day fill costs by 4.

Appendix B

Appendix B, which includes a full list of drugs available through the Kansas State Employee
Health Plan and examined as part of our research, is included in the digital version of this

report, available online at www.AlarmedAboutCVSCaremark.org
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