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Kansas Bankers"Association

January 23, 2013

To: House Committee on Judiciary
From: Kathleen A. Taylor, Kansas Bankers Association

Re: Introduction of Bills

Mr. Chairman and Members of the Committee:

Thank you for the opportunity to request introduction of two bills on behalf of the Kansas
Bankers Association. :

The first bill addresses a procedural issue with regard fo non-wage garnishments. We are
asking for a tweak in the law that would not require a garnishee (bank) to have to send an
Answer to the garnished debtor if that person does not have an account at the bank.

The second bill addresses an issue that has been brought to our attention and concerns the
statute that allows a commercial property owner to agree to waive or shorten the redemption
period of 12 months.

Thank you for your time, and we hope the Committee will act favorably upon our request.
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Section 1. K.S.A. 60-733 is hereby amended to read as follows: 60-

733. (a) The written direction of a party seeking an order of garnishment
attaching funds, credits or indebtedness held by a bank, savings and loan
association, credit union or finance company shall state the amount to be
withheld, which shall be 110% of the amount of the judgment creditor’s
claim, in the case of prejudgment garnishment, or 110% of the amount

of the current balance due under the judgment, in the case of postjudg-
ment garnishment. The garnishee, without prior agreement, may with-
hold and retain to defray the garnishee’s costs, an administrative fee of
$15 for each order of garnishment that attaches funds, credits or
indebtedness. Such administrative fee shall be in addition to the amount
required to be withheld under the order for garnishment, except that if

the amount required to be withheld under the order for garnishment is
greater than the amount of the funds, credits or indebtedness held by a
bank, savings and loan association, credit union or finance company, the
fee shall be deducted from the amount withheld.

(b) All orders of garnishment issued in this state for the purpose of
attaching funds, credits or indebtedness held by a bank, savings and loan
association, credit union or finance company shall include the judgment
debtor’'s address and tax identification number, if known, and shall specify
the amount of funds, credits or indebtedness to be withheld by the gar-
nishee, which shall be 110% of the amount of the judgment creditor's
claim or 110% of the amount of the current balance due under the judg-
ment, as stated in the written direction of the party seeking the order.

(c) The forms provided by law for an order of garnishment attaching
funds, credits or indebtedness held by a bank, savings and [oan associa-
tion, credit union or finance company shall include the following state-
ment:

“If you hold any funds, credits or indebtedness belonging to or owing the judgment
debtor, the amount to be withheld by you pursuant to this order of garnishment is not to
exceed $ .” (amount stated in direction)

(d) (1) The forms provided by law for the answer to an order of
garnishment attaching funds, credits or indebtedness held by a bank, sav-
ings and loan association, credit union or finance company shall include
the following statement:

“The amount of the funds, credits or indebtedness belonging to or owing the judgment
debtor which | shall hold shall not exceed $ .” (amount stated in order)

(2) The answer shall further include information that such account is
owned in joint tenancy with one or more individuals who are not subject
to the garnishment, if applicable.

(e) If an order of garnishment attaches funds, credits or indebtedness
held by a bank, savings and loan association, credit union or finance com-
pany and the garnishee holds funds or credits or is indebted to the judg-
ment debtor in two or more accounts, the garnishee may withhold pay-
ment of the amount attached from any one or more of such accounts.

(f) If an order of garnishment attaches funds, credits or indebtedness

held by a bank, savings and loan association, credit union or finance com-
pany and the garnishee holds funds or credits or is indebted to the judg-
ment debtor in an account which judgment debtor owns in joint tenancy
with one or more individuals who are not subject to the garnishment, the
garnishee shall withhold the entire amount sought by the garnishment.
Neither the garnishor nor the garnishee shall be liable to the joint owners
if the ownership of the funds is later proven not to be the judgment
debtor’s.

(9) No party shall seek an order of garnishment attaching funds, cred-



its or indebtedness held by a bank, savings and loan association, savings
bank, credit union or finance company except on good faith belief of the
party seeking garnishment that the party to be served with the garnish-
ment order has, or will have, assets of the judgment debtor. Except as
provided further, not more than two garnishments shall be issued by a
party seeking an order of garnishment applicable to the same claim or
claims and against the same judgment debtor in any 30-day period. A
judge may order an exception to this subsection in any case in which the
party seeking the garnishment shall in person or by attorney: (1) Certify
that the garnishment is not for the purpose of harassment of the debtor,
and (2) state facts demonstrating to the satisfaction of the judge that there
is reason to believe that the garnishee has property or credits of the debtor
which are not exempt from execution.

Sec. 2. K.S.A. 2011 Supp. 60-736 is hereby amended to read as fol-
lows: 60-736. This section shall apply if the garnishment is to attach in-
tangible property other than earnings of the judgment debtor.

(a) The answer of the garnishee shall be substantially in compliance

with the forms set forth by the judicial council.

(b) Within 14 days after service, other than that required pursuant to
K.S.A. 40-218, and amendments thereto, upon a garnishee of an order of
garnishment the garnishee shall complete the answer in accordance with
the instructions accompanying the answer form stating the facts with re-
spect to the demands of the order and send the completed answer

to the_judgment creditor’s attorney or if there is no judgment
creditor’s attorney listed on the answer, then to the judgment creditor
and judgment debtor at the addresses listed

on the answer form, _unless the garnishee has no assets of

the judgment debtor in which case the answer shall be sent only

to the judgment creditor’s attorney or if there is no judgment
creditor’s attorney listed on the answer, then to the judgment creditor.
The answer shall be supported by unsworn declaration in the manner set
forth on the answer form.

Sec. 3. K.S.A. 2011 Supp. 60-738 is hereby amended to read as fol-
lows: 60-738. (a) No later than 14 days after the garnishee makes the
answer and the clerk or the garnishee sends it to the judgment creditor
and judgment debtor, the judgment creditor or judgment debtor, or both,
may file a reply disputing any statement in the answer of the garnishee.
A copy of the reply shall be sent by the party filing same to the other
party, to any other judgment creditors affected and to the garnishee. The
party filing the reply shalil notify the court and schedule a hearing on the
reply to be held within 30 days after filing of the reply.

(b) At the hearing, the court shall determine and rule on all issues

related to the reply. The burden of proof shall be upon the party filing

the reply to disprove the statements of the answer, except that the gar-
nishee shall have the burden of proving offsets or indebtedness claimed
to be due from the judgment debtor to the garnishee, or liens asserted

by the garnishee against personal property of the judgment debtor. The
provisions of K.S.A. 60-719, and amendments thereto, relating to offsets
claimed by the garnishee shall be applicable to lawsuits filed pursuant to
the code of civil procedure for limited actions.

Sec. 4. K.S.A. 2011 Supp. 60-739 is hereby amended to read as fol-
lows: 60-739. (a) The court shall direct the garnishee to pay to the
judgment creditor such amount that the garnishee is holding, as indicated
by the answer, or such lesser amount as warranted, if:

(1) The garnishment has attached to intangible property other than
earnings of the judgment debtor;




(2) fourteen days have passed since receipt of the answer of the gar-
nishee by the judgment creditor; and

(3) no reply to the answer has been filed.

(b) The judgment creditor shall promptly refund to the judg-

ment debtor any overpayment of the claim. The garnishee may release
the funds, credits or indebtedness that have been attached pursuant to
the order of garnishment if no order to pay the judgment creditor

has been received within 60 days following the receipt of the answer of
the garnishee by the judgment creditor.

(c) The garnishee shall not be liable to any judgment creditor or judgment
debtor and shall not be assessed any penalty by reason of any action
taken in good faith by the garnishee in accordance with the provisions of
article 7 of chapter 60 of the Kansas Statutes Annotated, and amendments
thereto.

Sec. 5. K.S.A. 61-3506 is hereby amended to read as follows: 61-3506.
(a) The written direction of a party seeking an order of garnishment at-
taching funds, credits or indebtedness held by a bank, savings and loan
association, credit union or finance company shall state the amount to be
withheld, which shall be 110% of the amount of the judgment creditor’s
claim, in the case of prejudgment garnishment, or 110% of the amount

of the current balance due under the judgment, in the case of postjudg-
ment garnishment. The garnishee, without prior agreement, may with-
hold and retain to defray the garnishee’s costs, an administrative fee of
$15 for each order of garnishment that attaches funds, credits or
indebtedness. Such administrative fee shall be in addition to the amount
required to be withheld under the order for garnishment, except that if

the amount required to be withheld under the order for garnishment is
greater than the amount of the funds, credits or indebtedness held by a
bank, savings and loan association, credit union or finance company, the
fee shall be deducted from the amount withheld.

(b) All orders of garnishment issued in this state for the purpose of
attaching funds, credits or indebtedness held by a bank, savings and loan
association, credit union or finance company shall include the judgment
debtor’s address and tax identification number, if known, and shall specify
the amount of funds, credits or indebtedness to be withheld by the gar-
nishee, which shall be 110% of the amount of the judgment creditor’'s
claim or 110% of the amount of the current balance due under the judg-
ment, as stated in the written direction of the party seeking the order.

(c) The forms provided by law for an order of garnishment attaching
funds, credits or indebtedness held by a bank, savings and loan associa-
tion, credit union or finance company shall include the following state-
ment:

“If you hold any funds, credits or indebtedness belonging to or owing the judgment
debtor, the amount to be withheld by you pursuant to this order of garnishment is not to
exceed $ .” (amount stated in direction)

(d) (1) The forms provided by law for the answer to an order of
garnishment attaching funds, credits or indebtedness held by a bank, sav-
ings and loan association, credit union or finance company shall include
the following statement:

“The amount of the funds, credits or indebtedness belonging to or owing the judgment
debtor which | shall hold shall not exceed $ .” (amount stated in order)

(2) The answer shall further include information that such account is
owned in joint tenancy with one or more individuals who are not subject
to the garnishment, if applicable.

(e) If an order of garnishment attaches funds, credits or indebtedness
held by a bank, savings and loan association, credit union or finance com-



pany and the garnishee holds funds or credits or is indebted to the judg-
ment debtor in two or more accounts, the garnishee may withhold pay-
ment of the amount attached from any one or more of such accounts.

(f) If an order of garnishment attaches funds, credits or indebtedness

held by a bank, savings and loan association, credit union or finance com-
pany and the garnishee holds funds or credits or is indebted to the judg-
ment debtor in an account which judgment debtor owns in joint tenancy
with one or more individuals who are not subject to the garnishment, the
garnishee shall withhold the entire amount sought by the garnishment.
Neither the garnishor nor the garnishee shall be liable to the joint owners
if the ownership of the funds is later proven not to be the judgment
debtor’s.

(g) No party shall seek an order of garnishment attaching funds, cred-

its or indebtedness held by a bank, savings and loan association, savings
bank, credit union or finance company except on good faith belief of the
party seeking garnishment that the party to be served with the garnish-
ment order has, or will have, assets of the judgment debtor. Except as
provided further, not more than two garnishments shall be issued by a
party seeking an order of garnishment applicable to the same claim or
claims and against the same judgment debtor in any 30-day period. A
judge may order an exception to this subsection in any case in which the
party seeking the garnishment shall in person or by attorney: (1) Certify
that the garnishment is not for the purpose of harassment of the debtor,
and (2) state facts demonstrating to the satisfaction of the judge that there
is reason to believe that the garnishee has property or credits of the debtor
which are not exempt from execution.

Sec. 6. K.S.A. 2011 Supp. 61-3509 is hereby amended to read as

follows: 61-3509. This section shall apply if the garnishment is to attach
intangible property other than earnings of the judgment debtor.

Within 14 days after service upon a garnishee of an order of garnish-
ment the garnishee shall complete the answer in accordance with the
instructions accompanying the answer form stating the facts with respect
to the demands of the order and send the completed answer

to the judgment creditor’s attorney or if there is no judgment creditor’s
attorney listed on the answer, then to the judgment creditor and judgment
debtor at the addresses listed on the answer form, unless the garnishee
has no assets of the judgment debtor in which case the answer shall
be sent only to the judgment creditor’s attorney or if there is no judgment
creditor’s attorney listed on the answer, then to the

judgment creditor. The answer shall be supported by

unsworn declaration in the manner set forth on the answer form.

Sec. 7. K.S.A. 2011 Supp. 61-3511 is hereby amended to read as
follows: 61-3511. (a) No later than 14 days after the garnishee makes the
answer and the clerk or the garnishee sends it to the judgment creditor
and judgment debtor, the judgment creditor or judgment debtor, or both,
may file a reply disputing any statement in the answer of the garnishee.

A copy of the reply shall be sent by the party filing same to the other
party, to any other judgment creditors affected and to the garnishee. The
party filing the reply shall notify the court and schedule a hearing on the
reply to be held within 30 days after filing of the reply.

(b) At the hearing, the court shall determine and rule on all issues

related to the reply. The burden of proof shall be upon the party filing

the reply to disprove the statements of the answer, except that the gar-
nishee shall have the burden of proving offsets or indebtedness claimed
o be due from the judgment debtor to the garnishee, or liens asserted

by the garnishee against personal property of the judgment debtor. The




provisions of K.S.A. 60-719, and amendments thereto, relating to offsets
claimed by the garnishee shall be applicable to lawsuits filed pursuant to
the code of civil procedure for limited actions.

Sec. 8. K.S.A. 2011 Supp. 61-3512 is hereby amended to read as
follows: 61-3512. (a) The court shall direct the garnishee to pay to the
judgment creditor such amount that the garnishee is holding, as
indicated by the answer, or such lesser amount as warranted, if:

(1) The garnishment has attached to intangible property other than
earnings of the judgment debtor;

(2) fourteen days have passed since receipt of the answer of the gar-
nishee by the judgment creditor; and

(3) no reply to the answer has been filed.

(b) The judgment creditor shall promptly refund to the judg-

ment debtor any overpayment of the claim. The garnishee may release
the funds, credits or indebtedness that have been attached pursuant to
the order of garnishment if no order to pay the court judgment creditor
has been received within 60 days following the receipt of the answer of
the garnishee by the judgment creditor.

(c) The garnishee shall not be liable to any judgment creditor or judgment
debtor and shall not be assessed any penalty by reason of any action
taken in good faith by the garnishee in accordance with the provisions of
article 35 of chapter 61 of the Kansas Statutes Annotated, and amendments
thereto.

Sec. 9. K.S.A. 60-733 and 61-3506 and K.S.A. 2011 Supp. 60-736, 60-
738, 60-739, 61-3509, 61-3511 and 61-3512 are hereby repealed.

Sec. 10. This act shall take effect and be in force from and after its
publication in the statute book.



60-2414. Redemption of real property. (a) Right of redemption by defendant owner.
Except as stated in subsection (m) and as otherwise provided by law, the defendant owner may
redeem any real property sold under execution, special execution or order of sale, at any time
within 12 months from the day of sale, for the amount paid by the current holder of the
certificate of purchase, including expenses incurred by the holder of the certificate of purchase in
accordance with subsection (d), together with interest at the rate provided for in subsection (e)(1)
of K.S.A. 16-204, and amendments thereto, costs and taxes to the date of redemption. The
defendant owner in the meantime shall be entitled to the possession of the property. If the court
finds after hearing, either before or after sale, upon not less than 21 days' notice to all parties,
that the property has been abandoned, or is not occupied in good faith, the period of redemption
for the defendant owner may be shortened or extinguished by the court. The right of redemption
shall not apply to oil and gas leaseholds. Except for mortgages covering agricultural lands, or
for mortgages covering single or two-family dwellings owned by or held in trust for natural
persons owning or holding the dwelling as a principal residence , the mortgagor may agree in
the mortgage instrument to a shorter period of redemption than 12 months or may wholly waive
the period of redemption.
(b) Redemption by lien creditor. Except as provided in subsection (m), for the first three
months of the redemption period, if any, the right of the defendant owner or successors and
assigns to redeem is exclusive. If no redemption is made by the defendant owner during the time
in which the defendant owner has the exclusive right to redeem, any creditor referred to in
subsection (c) may redeem the property during the balance of the redemption period remaining.
If the defendant owner has waived the right of redemption, a creditor shall have a right to redeem
the property for a period of three months from the date of the judicial sale. If the defendant
owner has agreed to a period of redemption of three months or less, a creditor shall have a right
to redeem for a period of three months from the date of expiration of the defendant owner's
redemption period. If the court shortens or extinguishes the period of redemption because of
abandonment or lack of good faith occupation as provided in subsection (a), the court shall
specify in the order a time not to exceed three months during which a creditor may redeem. The
first creditor redeeming must pay only the amount of the successful sale bid, the expenses
incurred by the holder of the certificate in accordance with subsection (d), together with interest
at the rate provided for in subsection (e)(1) of K.S.A. 16-204, and amendments thereto, costs and
taxes to the date of redemption. After redemption by a creditor, no further redemption shall be ‘
allowed except by the defendant owner or such owner's successors and assigns. If a creditor _
redeems during the period of redemption for the defendant owner, the defendant owner shall
have the balance of such period, but in no event less than 14 days from the filing of the affidavit
required in subsection (f), to redeem from the creditor. When the defendant owner or such
owner's successors and assigns redeem subsequent to redemption by a creditor, the defendant
owner or such owner's successors and assigns shall pay an amount equal to the redemption
amount paid by such creditor, plus the amount required by subsection (f), and expenses incurred
by the creditor in accordance with subsection (d), together with interest at the rate provided for in
subsection (€)(1) of K.S.A. 16-204, and amendments thereto, costs and taxes to the date of
redemption.
(c) Creditors who may redeem. Any creditor whose claim on the property that is the .
subject of foreclosure, is or becomes a lien prior to the expiration of the time allowed by law for
the redemption by creditors may redeem. A mortgagee may redeem upon the terms prescribed by
this section before or after the debt secured by the mortgage falls due.




(d) Terms of redemption; rights of parties. During the period allowed for redemption, the
holder of the certificate of purchase or the creditor who has redeemed may pay the taxes on the
lands sold, insurance premiums on the improvements thereon, other sums necessary to prevent
waste, and interest or sums due, upon any prior lien or encumbrance on the real property. Upon
the redemption of the property, the holder of the certificate or the creditor who has redeemed
shall be entitled to repayment of all sums thus paid, together with interest at the rate provided for
in subsection (e)(1) of K.S.A. 16-204, and amendments thereto. All expenses incurred by the
holder of the certificate or the creditor who has redeemed shall be as shown by receipts or
vouchers filed in the office of the clerk of the district court.

(e) Effect of failure of debtor to redeem; deficiency. If the defendant owner or such owner's
successors or assigns fail to redeem as provided in this section, the holder of the certificate of
purchase or the creditor who has redeemed prior to the expiration of the redemption period will
hold the property absolutely. If it is held by a redeeming creditor, the lien and the claim out of
which it arose will be held to be extinguished, unless the redeeming creditor is unwilling to hold
the property and credit the defendant owner with the full amount of the redeeming creditor's lien
and, at the time of redemption, files with the clerk of the district court a statement of the amount
that the redeeming creditor is willing to credit on the claim. If the redeeming creditor files such a
statement and the defendant owner or such owner's successors and assigns fail to redeem, the
creditor's claim shall be extinguished by the amount in the statement. The sheriff, at the end of
the redemption period, shall execute a deed to the current owner of the certificate of purchase or
the creditor who has redeemed prior to the expiration of the redemption period.

(f) Mode of redemption. The party redeeming shall pay the money into the office of the
clerk of the district court for the use of the persons entitled to it. The clerk shall give a receipt for
the money, stating the purpose for which it is paid. The clerk shall also enter the transaction on
the appearance docket of the case, showing the amount paid. A redeeming creditor, or agent of
the creditor, shall also file an affidavit stating as nearly as practicable the amount still unpaid due
on the claim of that creditor and any lesser amount the creditor is willing to credit on the claim in
accordance with subsection (e). The creditor's claim, or such lesser amount as the creditor is
willing to credit on the claim in accordance with subsection (e), shall be added to the redemption
amount to be paid by the defendant owner or such owner's successors and assigns.

(g) Redemption of property sold in parcels, or undivided portions. Whenever the property
has been sold in parcels, any distinct portion of that property may be redeemed by itself. If a
creditor has redeemed, the amount of the creditor's claim or such lesser amount as the creditor is
willing to credit on the claim as stated in the affidavit under subsection (f) shall be added to each
parcel sold pro rata in proportion to the amount for which it was originally sold. When the
interests of several tenants in common have been sold on execution the undivided portion of any
or either of them may be redeemed separately.

(h) Transfer of right of redemption. The rights of the defendant owner in relation to
redemption may be assigned or transferred, and the assignee or transferee shall have the same
right of redemption as the defendant owner. The assigned or transferred right of redemption shall
not be subject to levy or sale on execution.

(i) Holder of legal title. The holder of the legal title at the time of issuance of execution or
order of sale shall have the same right of redemption upon the same terms and conditions as the
defendant in execution and shall be entitled to the possession of the property the same as the
defendant in execution.



() Injury or waste after sale. After the sheriff makes the deed to the purchaser or party
entitled to a deed under sale as provided in this section, the purchaser or party may assert a claim
for damages against any person committing or permitting any injury or waste upon the property
purchased after the sale and before possession is delivered under the conveyance.

(k) Second sale not permitted. Real estate once sold upon order of sale, special execution
or general execution shall not again be liable for sale for any balance due upon the judgment or
decree under which it is sold, or any judgment or lien inferior thereto, including unadjudicated
junior liens filed after the petition is filed in the district court to foreclose the senior lien against

the real estate.
(1) Injunction or receiver to protect property. The holder of the certificate of purchase shall

be entitled to prevent any waste or destruction of the premises purchased. For that purpose the
court, on proper showing, may issue an injunction or, when required to protect the premises
against waste, appoint a receiver who shall hold the premises until the purchaser is entitled to a
deed. The receiver may rent, control and manage the premises but the income during that time,
except the fees and expenses of the receiver and the amount that is necessary to keep up repairs,
prevent waste and pay real estate taxes and insurance premiums, shall go to the person who

otherwise would be entitled to possession during the period of redemption.
(m) Owners reduced redemption period. In the event a default occurs in the conditions of the

mortgage or instrument of the most senior lien foreclosed before 1/3 of the original indebtedness
secured by the mortgage or lien has been paid, the court shall order a redemption period of three
months. If, after proper showing, the court finds that the total outstanding amount of all
mortgages or liens is less than 1/3 of the market value of the property, the court shall order a
redemption period of 12 months. If the court finds after a hearing with not less than 21 days'
notice to all parties, that the defendant owner has involuntarily lost such owner's primary source
of income after the date of the foreclosure sale and prior to expiration of a three-month period of
redemption, the court may extend the three-month period of redemption an additional three
months. If the court orders a redemption period of six months or less, the right of the defendant
owner or successors and assigns to redeem is exclusive for the first two months of the
redemption period. This subsection shall not apply in the event redemption rights have been
shortened, waived or terminated pursuant to subsection (a). '



