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IMPORTANT NOTICE
Y ou have requested an unedited, noncertified
transcript. This rough-draft transcript has been
requested in the form of an E-transcript file
delivered after the close of proceedings.
Thisredtime transcript is avallable only to
persons who order a certified origina or a certified
copy of today's proceedings
This Certified Shorthand Reporter makes no
representations regarding the accuracy and
completeness of said rough draft transcript until
fina editing and proofreading of this transcript has
been compl eted.

The providing of this computerized rough draft
transcript is an invaluable service for your
ingtantaneous review of the proceedings and may not be
guoted in any pleadings or for any other purpose, may
not be filed with any court and may not be distributed
to any other party.

The completed, certified transcript and
certified copies shdl be ddivered when arrangements
are made with Appino & Biggs Reporting Service, Inc.
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REPRESENTATIVE WAGLE: Good
morning committee. Okay. Today we continue
hearings on House Bill 2821. | just wanted
to inform the committee this morning | read
in the Topeka Capital-Journd that | believe
it was Stu Entz or maybe his partner said
that they have natified the legidature they
want to addressthem. They wanted to
address the legidators about the whole

issue about contracting, about tobacco
litigation. | just wanted you al to know
on February 9th | sent them aletter and
asked them to come to committee, and | did
not get aresponse. | just wanted to set
the record Straight.

Okay. Thismorning, we have three
attorneys here. OneisJary Levy froma
Lawrence firm. Oneis Andy Hutton and Mark



19 Hutton who have ancther firmin Wichita,
20 Kansas. What | would like to do to save
21 time, | would like to request that they

22 would al take an oath together to save
23 time. If they would approach the fronted
24 here and submit themselvesto an oath, |
25 would appreciate that
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2 JERRY LEVY,

3 cdled asawitness on behdf of the

4 Committeg, was sworn and testified as
5 follows

6

7 MARK HUTTON,

8 cdled asawitness on behdf of the

9

Committee, was sworn and testified as
10 follows:

12 ANDY HUTTON,

13 cdled as awitness on behaf of the

14 Committee, was sworn and testified as
15 follows

17 REPRESENTATIVE WAGLE: Okay.
18 Were going to started with Jerry Levy.

19 Jerry, your testimony has been handed out.
20 Tdl usalittle bit about yoursdf who you
21 areand what your credentialsareasan

22 @torney.

23 MR. LEVY: I'd be pleased to.

24 Let me preface my remarks about who | am
25 because of headlines in the Topeka paper
0004

thismorning. Firg of dl, | don't even

know whether except for representative
Wagle, | don't know your political
affiliations. It hasbeen yearssincel

have testified in the legidature. And |

was commenting this morning the faces up
here have changed, but the faces back here,
Mr. Hawver, et d., arethe same. | could
pick out the media, but | couldn't pick out
10 thelegidators. Also, I'd liketo set the

11 record straight asfar asI'm concerned, I'm
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12 probably what's known as a Kennedy Democrat.
13 Thefirst timel ever voted for a president
14 wasin 1960 when | voted for John Fitzgerad
15 Kennedy. My politics asfar asthe abortion
16 issue arefar left of where Representative
17 Wagl€sis. | have no dog in that hunt.
18 I'm not here, because that isn't in any way
19 anissue. I'matrid lawyer. I've been
20 practicing law dmogt 33 years solely in the
21 aeaof plantiffs persond litigation. |
22 only represent plaintiffs entirdly on a
23 contingency feebads. | annota
24 timekeeper of records. I'm aplaintiff's
25 lawyer. I've been president of the Tria
0005
Lawyers Association, president of the Kansas
Chapter of the American Board of Trid
Advocaes. I'm afounding member of Trid
Lawyersfor Public Justicewhich is
sometimes known around the United States as
the Nader law firm. | have handled numerous
products ligbility cases againg big drug
companies, Eli Lily, such asthat. |
represented plantiffs aganst Generd
10 Motors and Ford Motor Company and other huge
corporationsin mgor litigation. | am
familiar with the law of products liability.
| havetried in excess of 150 jury tridsin
those areas. Those are my credentids as
far asatrid lawyer is concerned and what
| have donein the field.

I'm here today because | am atrid
lawyer and I'm proud of it. I'm here today
because when | read about what happened in
this case asfar as digtribution of feesis
concerned, it gppdled me as atrid lawyer.
We have in Kansas methods to determine fees.
We have our standard of professionalism
which sets forth how feesare to be
25 generated and how they are to be collected
0006
1 and what they are to be based upon. We have
2 asysemin effect in Kansas which dlows
3 thejudge of the case to determine what fees
4 aereasonable. So when | saw what the fees
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werein this case and had some knowledge of
what was going on just because | know most
of the lawyersinvolved in these cases, |
knew something was rotten in Denmark. So
those are my credentias, those are my
reasons that I'm here. If you have
questions about my testimony which I've
prepared, | can go through it and talk to
you about it, or | can answer questions or |
can just -- Representative Wagle, if you
want meto --

REPRESENTATIVE WAGLE: Why don't
you just give us a Readers Digest verson of
what you have to say here.

MR. LEVY: Okay. Thetobacco
litigation was not something that did not go
unnoticed by lawyers of my ek. We saw it
coming, and long before Attorney Generd
Moore in Missssppi and others had away to
get to big tobacco. It was only a matter of
time before big tobacco was going to fall.
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FPBoo~N~ouns~wNPR

NNNNRE R R R R R R
BRRBoEEREGREER

So we became familiar with what was going
on. And | became familiar when the Kansas
case came about and knew that my friends
Mark and Andy Hutton were interested in the
cae. And the thing that struck me among
other things was how important it was going
to be to have Kansas counsal who was
competent and qualified to try such acase
be on board, because the Skruggs folks and
the Motley folks were not just going to be
involved in Kansas, they were going to be
involved in 30 or 40 or 50 other cases.
They couldn't be everywhere a once. If
cases got tried and got double booked and
Suppose a case got st for trid in
Mississippi the same time the Kansas case
got set for trial, somebody in Kansasis
going to haveto try that case. With dl

due respect to Stu Entz and Jeff Chanay, it
an't them. They could never have tried
thiscase. Never. Ther fiddismy
undergtanding isin the fid of labor law
and contract law and corporate law, not
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products liability. And when | read the
satement of the attorney genera that they
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were hired because they were expertsin
Medicaid law, | had to chuckle alittle bit
to mysdlf, because thisis not aMedicad
case. Thisisahuge, mgor products
ligbility case. You have acigareite. It
isa product that caused harm to many
people. That's what the case was about, not
about Medicaid rembursement. So when |
found out who was hired as locd counsd --
| want to be polite about al of this, but
among the cirdles of plaintiffs lawyers, it
wasajoke. Asl'vesadin my testimony,
there are about 50 or lessfirmsin the
State of Kansas who limit their practice as
| do and as the Hutton folks do, and Entz
and Chanay isnot in that circle. So that
bothered mealot. And | thought it'sjust
strange.

Then the other thing that redlly got to
me waswhen | saw the ad in the journa of
the Kansas Bar Association in November of
1988 advertisng for Kansas counsd to
accept the tobacco case. And of coursg, |
guess what was redly strange, when | saw
the ad, the case had aready been settled.
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And | knew that. Asl saidin my tesimony,
| was playing golf with my banker the day
after that ad came out. | said, less, look
at this, if | gpplied for that job and |
cameto you and said | need aletter of
credit or line of credit to finance those
cases, what would you do. He said I'd give
you ablank check. Of course, | later found
out Entz and Chanay didn't even have to come
up with anickel asfar as advancing
expenses. When | was asked to testify
today.

| cdled up three mgor plaintiffs
firmsin Kansas. | just gave them the
scenario which I've set forth in my
testimony which isif you would have been



17 offered thejob on the terms that Entz and
18 Chanay got, would you have taken the job.
19 And they dl said unequivocaly yes,

20 absolutdy, which fliesin thefacel think

21 of the atorney genera’s comments that she

22 sad she couldnt find a Kansas firm other

23 than her old law firm to take this case.

24 Shedidnttry. Thereare 10, 15, 20 redly

25 great plantiffslaw firmsin this sate

0010

quaified to handle this case. Probably

none more than the ones she was dedling

with, Andy and Mark Hutton. And | think if
you look at their qudifications and what

they had dready done in the tobacco
litigation, their expertise is unimpeachable
inthe area.

I've dso been asked to talk to you

about what local counsd is. Loca counsdl
can be one of two things. They can bean
involved loca counsel or apassive locd
counsd. | have afeding that Entz and
Chanay were nothing but passive loca
counsdl, because | don't think they had the
expertise or competency or qualificationsto
be anything other than. Thisis a casethat
needed qualified, competent loca counsd to
actively pursue the case. And Andy Hutton
and Mark Hutton are going to tell you why it
would have been beneficia to the State of
Kansas and how this state lost alot of
money because they didn't have aggressive

23 loca counsd. When | say alot of money, a

24 lot of money. But generdly locd counsd

25 issomebody who is on board solely to handle
0011

minor matters generdly on an hourly basis
because they have no risk. That's what
bothers me about this case, isthat alaw

firm is getting $27,000,000, and they were
never at risk. Never at risk. Every casel

try, | invest my own money, and | am a

risk. And there have been cases when | have
put in excess of $100,000 of my own money
because | fed that strongly about my
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client's case. Thesefolks had nothing to
rik. Finaly, let me comment about
statements.

| have heard in which the law firm Entz
and Chanay said they didn't keep track of
their time, and when asked how many hours
they had in the case, they said they
couldnt say. Members of this committee,
that's preposterous. Any law firm such as
theirs, and they are abillable hour law
firm. They represent clientswho pay them
by the hour. They keep track of their time.
Now, in this case they may not have kept
track of their time because they didn't have
to, but | can take every case I've got, and
if you say how many hours do you have in the
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case, | would say to you, | do not know, but
| can reconstruct my time and come to be
about 90 percent accurate in thetime | have
inthe case. It'svery smple. | look at
thefile. | haveapleading. | look at the
pleading. | can say that probably took an
hour to do. | have aletter in thefile
that'sapagelong. That'satenth or
two-tenths of an hour. Lawyers can
recongruct their time very easly. Phone
logs are kept in the office. 'Y ou know what
phone calls that pertain to every case. So
Entz and Chanay could come before you and
bring their records and reconstruct and tell
you how many hours they havein the case
that they say merited an atorney fee of
$27,000,000. | have afedling they are
getting paid about $270,000 an hour. It's
just gppdling to me. | think the State of
Kansss, citizens of the State of Kansas are
the ones who are on the short end of the
ded here. AndI'm only here as an attorney
it bothers, not only that one of my brethren
is probably making alot more money than
they deserve and that the State of Kansasis
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getting cheated. I'll answer any questions
you have.
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REPRESENTATIVE WAGLE: Okay.
Representative Campbell.

REPRESENTATIVE CAMPBELL: Thank
you. A coupleitems. Y ou mentioned the
date of the ad that was placed. What date
was that.

MR.LEVY: Itwasinthejournd
of the Kansas Bar Association. Theissue
was November, 1998. Hereitis.

REPRESENTATIVE CAMPBELL: Okay.
At the very, very beginning of your
testimony, you said that you're not a
timekeeper, you're a contingency plaintiff's
lawyer.

MR.LEVY: Yes gr.

REPRESENTATIVE CAMPBELL: So
you're saying they could reconstruct their
timely oh, yes.

REPRESENTATIVE CAMPBELL: Isit
standard practice not to keep timein a
contingency case.

MR.LEVY: Different law firmsdo
it different ways.

0014
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REPRESENTATIVE CAMPBELL: It's
not abnormdl.
MR.LEVY: It'snot dbnorma not
to keep time. | think the older lawyers,
and | haveto say it seemslike everytimell
go into aroom full of lawyers, I'm now the
oldest. | just turned 60 last August. |
think persons of my generation do not keep
track of time. Andy and Mark, do, | think.
REPRESENTATIVE CAMPBELL: Next,
I'm alittle curious and concerned. | think
| heard somewhere or even read it in the
paper where Entz and Chanay advanced money
for this. You've said no money was advanced
in expenses. Can you daborate alittle
more.
MR.LEVY: Their contract
provided they had to advance no expenses.
REPRESENTATIVEWAGLE: Wehavea
copy of the contract.
MR.LEVY: I'vereadther



22 contract.
23 REPRESENTATIVE WAGLE: It says
24 they did not have to advance any money.
25 REPRESENTATIVE CAMPBELL: Okay.
0015
Thanks for clarifying that. Next question,
you said there were 10 to 15 to 20 law firms
that could have accepted the case. Would
you agree that statement is true under the
one and a haf percent fee. There might
have been ten, 15, 20. Do you fed like the
fee would have eliminated some of those,
MR.LEVY: Widl, of course, the
one and a hdf percent feeis an after the
fact thing. Would | have accepted the case
on aone and a haf percent fee, | probably
would have not. In other words, | would not
have a contingency fee contract that said
one and a hdf percent. But | would have
probably inssted on something in a contract
that was so that everybody would know where
wewere. It'skind of likeif you go out
and hire a contractor to build your house.
Okay. How muchisit going to cost meto
build this house and he says up to amillion
dollars. That's not avery good contract.
That's not something you can rely on because
you know the contracted will be 999,000.
Fantiff's lawvyers adjust fees dl the
25 time. Yederday, an associae in my office
0016
came to me and announced he had settled a
case of oursinthe six figurearea. Our
fee contract in that case was for one-third.
And | said to my associate, Ron, we haven't
gpent dl that much time on that case, have
we. Hesaid, no, we got it settled pretty
efficiently. | sad reducethefeeto 15
percent. So it happens. We reduce our fees
dl thetimeif we get agood result
10 quickly.
11 REPRESENTATIVE CAMPBELL: Thank
12 you.
13 REPRESENTATIVE WAGLE: Jary, |
14 have copies of both the Hutton contract that
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the atorney genera was negotiaing with

the Huttons. | have the final contract of

Entz and Chanay. In both of those contracts

when it discusses fee in the contract, it

says the fee shdl be determined in

accordance with this MRPC 1.5.
MR.LEVY: Yes

REPRESENTATIVE WAGLE: Could you

explain what that isto the committee.
MR.LEVY: Yes. MRPC standards
for Modd Rules of Professona Conduct, |

0017
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think. And the statute provides thet if
anybody is-- wants to contest the fee, for
example, they can apply to the court who
tried the case or was in charge of the case.
| guessin Kansas that would be Judge
Jackson. Y ou could say Judge Jackson, |
think thisfee isnot fair or whatever.
Then the lawyer has to show according to the
model rules how they qudify for thefee. |
think there are seven categories. Oneis
time spent. No. 2, isthecaseona
contingency fee. It saysalawyer fee shdl
be reasonable. That'swhy | am here. This
is not areasonable fee. Time and labor
required. That'sNo. 1. No. 2, the
likelihood if apparent to the client that
the acceptance of the particular employment
will preclude other employment by the
lawyer. In other words, isthis going to be
acase where you'll have to drop everything
ese. No. 3, thefee customarily charged in
the locdlity for amilar legd services.
The amount involved and the results
obtained. Thetime limitationsimposed by
the client or the circumstances, nature and

0018
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length of professiond relaionship with the
client. The experience, reputation, ability
of the lawyer or lawyers performing the
sarvices. And lagt, whether thefeeis

fixed or contingent. Those are the thingsa
court considers in determining whether or
not afeeisreasonable. ThatisMRPC 1.5.
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REPRESENTATIVE WAGLE: Even

9 though the contract reads you are entitled
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to a certain percentage, that percentageis
held up to the scrutiny of these ethicd
standards.

MR.LEVY: Right.

REPRESENTATIVE WAGLE: Committee,
that wasn't in both the contracts.
Representative Vickery.

REPRESENTATIVE VICKERY: Mr.
Levy, | wasjust curious, areyou a
proponent of the bill we have.

MR. LEVY: Youknow, | would bea
proponent, | supposg, if I was convinced it
was condtitutiond. | anticipated being
asked that question. | redlly couldn't, you
know, say one way or the other. It
obvioudy has to pass condtitutiona mugter,

0019
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and I'm not a condtitutiond lawyer. All |
know about taxesis| pay alot of them.
REPRESENTATIVE VICKERY: Ifitis
congtitutiond, we should charge a 50
percent fee for attorneys that represent our
sate.
MR.LEVY: Wdl --
REPRESENTATIVE VICKERY: If it's
condiitutiond.
MR.LEVY: Ifits
conditutiond. | think it limitsit to
certain kinds of cases.
REPRESENTATIVE VICKERY: Not as
the bill is -
REPRESENTATIVE WAGLE: Wewere
working on limiting it to anationd case
fromtrid.
MR. LEVY: | don't know whether
it's condtitutiona or not.
REPRESENTATIVE VICKERY: | think
it isasitswritten.
MR. HAYWARD: | thinkitis.
REPRESENTATIVE WAGLE:
Representative Wilk.
REPRESENTATIVE WILK: Il hold.

0020
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REPRESENTATIVE WAGLE:
Representative Ray.

REPRESENTATIVE RAY: Thank you,
Madam Chairman. You said you would adjust
your feeif you felt it was excessve.

Based on what you fed this group did
hourwise or workwise, do you have any idea
what your fee would have been adjusted to
from the 27,000,000.
MR.LEVY: Let metake Entz and
Chanay'sside. I'll take both sides. Okay.
If I were them, | would argue most of all
result obtained. Hey, we got the state 1.6
billion. Grest. Folks, | know Entz and
Chanay didn't do anything in getting thet
money. That was done by Motley's firm and
Skruggs firm and folks like Andy and Mark
Hutton who have been laboring in the
vineyard for many, many months before
attorney Generd Stovall and Entz and Chanay
got involved. So the result obtained may
have been good, but let's look at who
obtained it, redly. | don't know how many
hours these folks have in the case. That's
what | would redly like to know.
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REPRESENTATIVE RAY: Widll, given
what they produced, if you felt you produced
this much and you say they redly didn't do
-- they didn't redlly obtain the results, |
was just curious where you would go with
that.

MR.LEVY: | would take the model
rule. But sincethey wereloca counsd and
they were not the laboring firm handling

this case, | would redly scrutinize their
-- what they did, and | would base their fee
on an hourly basis, and | would pay them by
the hour. Because that'swhat | do when |
hire local counsd.
REPRESENTATIVERAY: You
mentioned in your testimony that you would
go to 10 percent.
MR.LEVY: Sometimes. | usudly
give the referring counsel that | refer the



20 casetoaslocd counsd, | often give them
21 theoption, and alot of timesthe lawyers,
22 they didn't want to take any risk, so

23 they'll say pay me by the hour, because that
24 way they know they are going to get paid.

25 REPRESENTATIVE RAY: If shewould

0022
have paid them 10 percent -- offered them 10
percent, it would be a bigger fee yet.
MR. LEVY: No, 10 percent of
54,000,000. That wasthe total fee awarded.
When | said | offer my referring counsd,
locd counsdl 10 percent, 10 percent of the
total fee obtained. Not 10 percent of the
total award.
REPRESENTATIVE RAY: | thought
the contingency was based upon award.

MR. LEVY: No, the fee obtained.
In other words, if | obtain 2$10,000 fee on
a$30,000 case, my local counsel would get a
thousand. Inthis case, apply the scenario
in this case, Entz and Chanay would get 5.4.
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to dlow three more questions from people
who have raced their hands. | redly want
you to hear from the Huttons.
Representative.

REPRESENTATIVE KIRK: Kirk |
heard you say something to the effect that
the Kansas taxpayers were injured by this.
24 It'smy understanding that the decision as
25 to how much these people were entitled to
0023
was not decided by anybody here in Kansas
but decided by a board outside of our group
or whatever you want to cal them, outside
of this case, and they decide thisfor
everybody who was on a contingency basis.
And by taking it -- by waiting to hear what
the board had to say about what would be an
appropriate amount to give them, the amount
of money they argued does not come out of
10 our settlement. If they had gone with a
11 percentage, that would have come out of our
12 settlement. So | guess | was wondering why
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REPRESENTATIVE WAGLE: I'mgoing



13 you thought the taxpayers were injured by
14 this process.

15 MR.LEVY: Okay. | think Andy

16 and/or Mark Hutton will respond to that more
17 thoroughly. What | wasredly getting at is
18 by thefact of not having aggressive,

19 qudified, competent locd counsd to pursue
20 the case and to work up the case, the

21 settlement in Kansaswas alot lessthan it

22 could have been. | assumedl you redize
23 that Colorado didn't even have locdl

24 counsd, and Colorado got alot more money
25 than Kansss.

0024

1 REPRESENTATIVEKIRK: | think it
2 has something to do with the Medicaid rates
3 you have.

4 MR. LEVY: It could be.

5 REPRESENTATIVEKIRK: My

6 underganding was it was related to your

7 Medicaid expenditures. I'm not sure. We

8 would have much less than Colorado because
9 they are bigger than we are and they dso

10 waited till theend. We werelike the 11th
11 daeto getinvolved inthis. If you are

12 the 11th state and everybody else has local
13 counsd aso, are we not to the point where
14 our involvement and judtification for what

15 we might get would be different than say the
16 guyswho were first, second, third and

17 fourth.

18 MR. LEVY: | can't answer that.
19 | think Andy or Mark could answer that.
20 REPRESENTATIVE WAGLE:
21 Representative sharp.
22 REPRESENTATIVE SHARP: Thank you
23 Madam Chairman and that you for being here
24 today.
25 MR.LEVY: Yourewecome,
0025
1 REPRESENTATIVE SHARP:. Facesdo

2 change. | waswondering, certainly we are
3 gruggling with this as alegidative body

4 and committee members. And according to
5 your testimony, | think you fed very
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strongly there has been at leest ethica
violations. Do you have anyway as attorneys
within your own field and certainly experts
in this area to sensor your own.
MR.LEVY: Oh, yeah.
REPRESENTATIVE SHARP. Areyou
going to proceed with that snce you fed 0
strongly about this.
MR.LEVY: Youknow what. | have
to redly examine my conscience. |
appreciate your question. By Supreme Court
ruleif | believe alawyer has committed an
unethical violation, | must report it to the
disciplinary adminigtrator just like anybody
on thiscommittee if they fed it and they
are alawyer they have an obligation to
report it. 1'm struggling. | probably need
afew more facts to decide whether or not it
should be done. Y our question is very good.
REPRESENTATIVE WAGLE: Mr. Levy,

0026
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in order to determine whether or not there
has been an ethica violation, would it help
you if you were able to see the testimony
that was given before the arbitration board
where tobacco argued with Entz and Chanay
over the attorney fees. Would that help you
inyour --
MR. LEVY: | think so.
REPRESENTATIVE WAGLE: It would.

MR.LEVY: Yes

REPRESENTATIVE WAGLE: Thank you
for your testimony.

MR. LEVY: Thank you for dlowing
me to be here.

REPRESENTATIVE WAGLE: Who goes
fird.

MR. ANDY HUTTON: If you don't
mind, can Mark come up with me? We may go
back and forth.

REPRESENTATIVEWAGLE: | wantto
ask you the same question | asked Mr. Levy.

Tdl us about yoursdlves, tell us about your
credentids. Tdl us about your
involvement.
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MR. ANDY HUTTON: Firgt of dl, |
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want to state | do not want to be here. I'm
getting reedy for atrid in Wyoming. Mark
flew in from Boston. He had depositions for
five daysin Bogton. I've been reading the
newspapers. The public needs to know the
facts of what happened.
MR. MARK HUTTON: Let me expand

ontha. I'mnot exactly awilling

participant. Y ou know, we're burning a
bridge here. Carla Stovall has referred
business to our office. She has referred
people to our office. After today, | doubt
that that will happen again. So it's not

easy being here, and | appreciate people
referring business to us, judges, lawyers,
doctors, even doctors refer medical cases to
us. I'm not relly excited about being

here, but I'm here because | have read our
name in the newspaper, and certain
Satements were being made that Smply
amazed me. | want to set the record
draight.

MR. ANDY HUTTON: [I'll Sart,

because | had most of the contact with the
Stovall office. Firgt of dl, you asked me

0028

REBwo~v~ouhr~wN -

PR
NOoO ok~ W

for our experience. Well, Mark and | are
twins. He graduated a semester earlier from
Washburn Law School. Basicdly, weve both
been practicing in Wichita since 1979 doing
nothing but complex, serious persond injury
litigation, mainly in medicd and
pharmaceutical cases.

MR. MARK HUTTON: Let me add one
more thing here. Our mentor, our mentor was
Gerdd Michaud. Some of you know Gerald
Michaud. Gerad Michaud, perhaps, issingly
respongble for thislegidature passng
tort reform. So we were well taught by the
magter. He has been the king of torts
through 25 years.

MR. ANDY HUTTON: Okay. Andyou
were asking about our experience and



18 qudifications. We have probably settled or
19 reached to averdict over 100 cases that
20 resulted inamillion dollar victory or
21 more. Some cases over $10,000,000. Mark
22 won't talk about this. He was voted tria
23 lawyer of theyear in 1989 by the trid
24 lawyersfor public justice as being the top
25 trid lawyer in America
0029
MR. MARK HUTTON: | waslucky.

We tried atoxic shock syndrome case. |

don't know if you remember back in the

'80's. Unfortunately the manufacturers were
putting high absorbent fibersin their
tampons. Took them to trid in Wichita.

Got averdict for 11.5 million. Soon
thereafter, that particular tampon was taken

off the market. We did some socia good.

We eradicated from the marketplace a
dangerous and defective tampon. | guess my
peers thought it was agood job. | take
prideinthat. Sometimestrid lawyers get
abad wrap. | think the point I'm making

here is sometimes we do some good, too.

MR. ANDY HUTTON: Because of what

we do, we have dways wanted to take on the
tobacco industry, because they cause 455,000
Americans each year to die of apreventable
death. 3,000 kids start smoking every day

of which hdf of those will die of a

cigarette related illness. Our grandmother
died from secondhand smoke. So, you know,
24 we made the commitment to get involved in
25 tobacco litigation in 1994 two years before
0030
the Stovall controversy. And how we got
involved was Mark was a member of the breast
implant plaintiffs steering committee. It
was a 15 member group that was put together
by afederd judge in Alabamato handledl
the discovery on breast implant cases. They
had just reached a 6 billion dollar

Settlement. One of Mark's team, Wendell
Bouchea (pelled phonetically) from New
10 Orleans, wetook on breast implant, let's
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take on big tobacco. He assembled ateam of
lawyers cdled the Cagtano lavyersin early
1994. And there was anews articlein the
Nationd Law Journd that talks about the
codition. It says-- thiswas early on.

26 plantiff'slaw firmsincluding dass,

and mass disaster specidists never before

in tobacco litigation but prominent in

breast implant asbestos cases joined

together suing the tobacco industry

regarding nicotine addiction. Thisjoint
efforts marks the firgt time the industry

and may give the companies arun for their
money in court observers say. And then they
talk about the law firms who have joined
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together. And we were asked to join. It

saysthe heavy hitters were lined up, M€

Bdi (goelled phonetically) from San

Francisco, Mark and | from Wichita, and Ness

Motley from South Carolina. We were honored

to be selected. There was an entry fee. We

al had to come up with $100,000 to argue

the tobacco documents and work on the case.
MR. MARK HUTTON: 100,000 times

65 firms. Wetold the industry we have a

war chest. Y ou can take on one firm and

bankrupt that firm, but you are going to

have arun for your money when you take on

65 law firms, because each law firm brings

to the table multiple lawyers. That was

redly the firgt strong chalengeto the

tobacco industry. We're talking about 1994.

REPRESENTATIVE WAGLE: I'mgoing
to want a copy of that article for the
record. We are developing arecord here for
the tax committee.

MR. ANDY HUTTON: Onereason |
have to bring thisout, | have read Carla
Stovdl's prepared statement and her
transcribed testimony, and she stated that
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3

Mark and Andy Hutton are fine lawyers, but
we didn't have experience in tobacco
litigation except for onecase. That is



absolutely not true. Asamatter of fact,
when | wrote to her in my fird letter, |

had told her that we had aready settled the
Liggett litigation which gaveriseto dl

the hot documents.

REPRESENTATIVE WAGLE: Do you
have a copy of that |etter.

MR. ANDY HUTTON: Yes. I'mkind
of jumping ahead. How | got involved in the
13 Stovdl litigation, | was asked in January
14 of 1994 by -- I'm sorry, January of 1996.

15 You're correct, by Ron Motley who later

16 becomesthe nationa counsd for Kansasto
17 cometo New Orleansfor ameeting among key
18 tobacco lavyers. We were conspiring against
19 theindustry. Hereisacopy of the letter
20 Ron Motley sent to me on January 5, '96
21 saying that we invite you to join this
22 tobacco litigation group involving key
23 lawyers presently involved in tobacco
24 litigation. So thiswas January of '96. |
25 went to New Orleans. And keeping in mind
0033

1 New Orleans was the headquarters of our

2 tobacco litigation team. Mark and |

3 financed -- we hired two individuds, a
4 lawyer and apardegd for four yearsin New

5

6

7

8
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Orleans to do nothing but organize and
catal og tobacco documents.
MR. MARK HUTTON: And find hot
documents.
9 MR. ANDY HUTTON: Downtherein
10 New Orleans, we had access to over 2,000,000
11 pages of documents and 1200 deposition.

12 REPRESENTATIVE WAGLE: Wasthat
13 from Liggett, the settlement of Liggett.
14 MR. ANDY HUTTON: Both.

15 Settlement of Liggett and prior litigation
16 work.

17 REPRESENTATIVE WAGLE: You had
18 accessto documents.

19 MR. MARK HUTTON: Absolutely.

20 MR. ANDY HUTTON: [I'll get to

21 Liggett later. Ron Motley invites meto New
22 Orleans on January 5 -- in January. Sol



23 went and in that meeting, Michad Moore, the
24 active AG from Missssppi who filed the
25 first Medicaid reimbursement case gave a
0034
presentation. | had adiscusson with him
in the bathroom that day at the Windsor
Court Hotel about being from Kansasand |
told him | wish hewould get Carla Stovall
to fileaMedicaid rembursement casein
Kansas. Hesad give her acal. Write her
aletter, encourage her. So | did that. So
| wrote a letter to Carla Stovall on March
14th, 1996 saying that I'm a practicing
lawyer from Wichita. And hereisacopy.
I'll 1et you have dl this. I'm amember of
the Castano team, and we have settled with
Liggett. We have accessto the Liggett
documents. We would like Kansasto
participate in the Medicaid reimbursement
litigation. We would like an opportunity to
be involved. | then got a phone cal asking
Mark and | to come up and meet with her and
John Campbell. Mark and | went up on April
20 8th and met with John Campbell and Carla
21 Soval.
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22 REPRESENTATIVEWAGLE: What year
23 wasthis?
24 MR. ANDY HUTTON: I'm sorry,

25 1996. Thiswastwo years after we were
0035
deeply involved in Castano litigation. And
we were handling severd cases a that time.
But these were state class actions. It's
important to remember tit when we talked to
CalaStoval, Ness Motley, Ron Motley was
aso amember of Castano. Thereisa
document I've got, not only was Ron Motley a
member of Castano, he was on the executive
committee in May of 1996. Thereason |
bring that up, because Carla has mentioned
in testimony that she didn't want to hire us
because we were involved with Castano.
Later she hiresRon Motley. He's part of
Cagtano. Going back to this meeting with
Carla Stoval and John Campbell, they asked
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us about some of our qudifications. We
told them. And during that interview, Mark
mentioned that he used to work for Stu Entz
when Mark wasin law school asalaw clerk.
MR. MARK HUTTON: | wentto
Washburn Law Schoal. | wasalaw clerk for
Colmery Letourneau --
MR. ANDY HUTTON: Wilkinson--
MR. MARK HUTTON: -- and Entz.
That firm broke up and went different
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directions. Stu did contract work and labor
work. | met him. | liked him. After |
became alawyer in Wichita, Kansas, he
referred down some business to us, some
serious, complex business. We knew he
thought well of us. He sent down some
business. | told Carlathat if you want to
check me out, cal Stu Entz. That might
have been the kiss of desth.

MR. ANDY HUTTON: SoMark
mentioned he worked for Stu Entz knowing
that Stu had sent to us complex litigation.

We knew Carla had worked for Stu Entz at
that time.

REPRESENTATIVE WAGLE: | think
that document is available from post audit,
the notes on that conversation.

MR. ANDY HUTTON: Yes.

REPRESENTATIVE WAGLE: Okay.

MR. ANDY HUTTON: Okay. We at
that initid meeting told Ms. Stovdll that
we would totaly finance the litigation.

The State of Kansas bore no expense risk.
The next day, | got acdl from John
Campbel saying Carlawantsto hireyou

0037
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guys. Draw up acontract. Soyou'll see

there's severa correspondence we sent to

the AG's office back and forth fine tuning

the contract. We suggested the contingent

fee would be 25 percent and we based that on
other sate atorney generd litigation.

For example, Massachusetts and Minnesota had
agraight 25 percent contingency. Texas



9 had 15. There wassomediscussonin
10 correspondence and with John Campbell
11 regarding the language of the 25 percent.
12 He suggested language like up to 25 percent,
13 and we suggested that's a little ambiguous
14 because up to 25 percent could mean .01
15 percent up to 25 percent. Under contract
16 law, | learned contracts are supposed to be
17 not ambiguous. Ambiguous contracts creates
18 litigation.
19 MR. MARK HUTTON: Bearinginmind
20 too, we were proposing the 25 percent fee
21 contract knowing dl aong that ajudge
22 would review the contract. That'sawaysin
23 the back of our mind, that ultimately we
24 haveto, you know, justify our fee. And if
25 we get an astonishing result and 25 percent
0038
Isway too much, were either going to
voluntarily reduce our fee or the judge will
reduce your fee.
MR. ANDY HUTTON: Yes. Asa
matter of fact, we probably reduce our fee
in more than 50 percent of our cases. And
the reason you have a sraight contingency
is because that hasto apply to a Stuation
where you would file alawsuit, seitle the
next day or go through ten years of
litigation, which we have. In some of our
cases we have to have tried twice and put up
$500,000. So you start at 25 percent and
work down according to the work done. For
example, | settled acaserecently in
Nebraskawhere | took 44 depositions, spent
$300,000 and | reduced my fee because | felt
sorry for my client because she needs a
heart transplant. It's routine for usto
20 reduce our fee. The 25 percent was just the
21 max. Depending on the work done we would
22 have reduced our fee as we do in most of our
23 cases.
24 So there was some |etters and
25 correspondence going back and forth with
0039
1 John Campbell regarding the 25 percent. In
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the meantime, there was language in the
contract to keep track of our time, so |
carefully kept track of my time. | even
brought the time records that were created
inthisStuation. If you want to look a
the time records, here is the time records
that | kept when we had discussions with
CalaStoval regarding the AG
representation. We do not maintain or
contend that we had a binding contract with
CalaStovdl. All shesadisthat you
guys -- we want you guys. Just draw up |
contract, just an oral commitment to hire
our firm. Based on that ord commitment, we
then started working on the Kansas case.
And you can see through my detailed time
records from April until Augugt, we did a
lot of work on thiscase. My pardegd
added up the hours. 156 hours working on
the Kansas AG case. And what we did is some
of our friends were representing other
dates like Texas, Maryland. So we gave
them acal and said can we see your
petition and your lawsuit papers. So we

0040

were looking a other state AG litigation at
that time.
Youll seein the time records that |

got a phone cdl from John Campbell on
August 8th. Now, I'll never forgot this

phone call because he said, Andy, and he was
kind of troubled when he said this. Andy,
weve decided to hire other counsd in this
case. | said okay. He said we decided to
hire Dickie Skruggs and Ron Motley. | sad
to mysdlf, that'sfine. Those guys are good
lawyers. We have dedt with Ron Motley
snce 1979. We have severd cases with him.
Asamatter of fact, | was on aplaintiffs
seering committee in the jaw implant
litigation in Minnesotawith Ron Motley's
firm. I'm working with them on diet drug
litigation, asbestos litigation. | thought
Carladid agood job in hiring Motley and
Skruggs. Then John Campbell said and well



21 beusing Entz and Chanay aslocd counsd.
22 And| sadto mysdf, Entz and Chanay. They
23 are congruction labor lawyers. | said to

24 mysdf, that's your old law firm. Y ou know,
25 it'skind of like hiring a chiropractor to

0041

do delicate cardiovascular surgery. | mean

I'm not offended she didn't hireus. There
areten, 15 good law firmsin Kansas she
could have hired. Maybe it won't matter,
Ness Motley and Dickie Skruggswill do most
of thework. And we had other tobacco
business going on. And we il do.

Then &fter that time, Carla Stovall

referred tobacco cases to us, individua
10 tobacco cases. She referred mapractice
11 casestous, diet drug litigationto us. So
12 | had no ax to grind againgt Carla Stovall.

13 Shewasreferring casesto us. But then |
14 have read some of the testimony that she has
15 sad, andit'sjust not factudly accurate.

16 For example, she talks about in her
17 testimony that the Huttons were involved in
18 only one tobacco case, the Castano case.

19 That casewastried and logt. Thisisher
20 sworntestimony. Triedandlogt. That is
21 just not true. The Castano case was never
22 tried. It was successfully settled out of
23 court. And then she has stated that she
24 didn't want to hire us because we were
25 involved inindividud tobacco cases.

0042

1 Again, that isnot true. Weareinvolved in

2 classaction cases, not individua cases.

3 Asamatter of fact, her counse Ron Motley
4 tried two individual cases.
5
6
7
8
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MR. MARK HUTTON: And lost them.
MR. ANDY HUTTON: | havetogive
them credit. Hetried. Hetried two
individual smoking cases during the time he
9 represented Kansas. Yet Miss Stovdll said
10 in her testimony she didn't want to hire us
11 because wewereinvolved in individud
12 cases. | guessshedidn't redlize Ron
13 Moatley, her counsd, was trying individud



14 cases.

15 MR. MARK HUTTON: | got to say
16 this, the one reason we weren't taking

17 individud cases because the laws in Kansas
18 are s0 consarvative because of tort reform,
19 we couldn't take them.

20 MR. ANDY HUTTON: And then Ms.
21 Stoval has stated the Hutton and Hutton --
22 | guess shestrying to imply we were

23 greedy, have never submitted to arbitration
24 over thefee. Infact, right now, we are

25 involved in an arbitration fee matter ina
0043

tobacco case, the same thing that happened
in Kansss.

MR. MARK HUTTON: Something else
that needs to be clarified is when we were
exchanged drafts with John Campbdll, you
know, John told us we were the only gamein
town. Okay. We were the only law firm they
are doing businesswith. | think | read
somewhere there was a question regarding

whether the up to versus the guaranteed
percentage was adeal breaker. It was never
presented to us that unless you agreeto up
to, you don't have the contract. All we
were doing was trying to make the contract
lessambiguous. It was never presented take
it or leaveit or it was aded bregker.

MR. ANDY HUTTON: Yesh. Andin
our proposed contract, we said we would fdll
the modd rules of ethical procedure. And
we knew this was going to be the largest
tort case in Kansas history representing the
State of Kansas, and thiswould be highly
scrutinized by everybody. That'swhy | kept
hours. That'swhy we put that in the
contract, that we would follow the Kansas

0044

1 rulesof ethica procedurein the case and

2 thefeeswould be reviewed by the judge.

3 MR. MARK HUTTON: Yes, Mr.

4 Campbell said we are contingency fee lawyers
5 and do we routinely keep track of our hours.
6 Wedon't. Certain caseswe do. You know
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7 which casesyou mudt. | wasinvolved inthe
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breast implanted litigetion. | did some
work for afederd judge that empowered me
to do common work for a bunch of cases. |
had to keep track of my hours. | didn't
likeit, but | did it. Weareinvolved in
Castano. We keep track of hours. | knew if
there was ever a case to keep track of my
hours, it was going to be the Kansas case
because we had never represented a public
entity, and | knew there would be close
scrutiny, and there should be. So if there
ever was a Stuation where alawyer would
keep track of their hours, it would bein

the representation of ataxpayer entity, the
State of Kansas.

MR. ANDY HUTTON: And| want to

make the statement, and | hate to criticize
Entz and Chanay, because Mark and | took

0045
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labor law from Stu Entz when we werein
college. They had referred casesto usin
the past. But | have reviewed the docket
sheet for the work they did on the Kansass AG
case. They didn't do anything. All they
did was respond to the aggressive attack by
big tobacco that's just the opposite. When
you take on big tobacco, you have to teke
the attack. Y ou haveto be aggressive. |
brought examples of how we have taken the
attack againgt big tobacco in other cases
that we're handling. Y ou file numerous
requests for admissions, nuUMerous requests
for production of documents, numerous
Interrogatories. And thereiseven an
example how Mark has been trying to take the
deposition of al the CEO's of big tobacco.
They hateit. Well, inthe Kansass AG
litigation, there was not one deposition
taken. | mean that's shocking. Thisisa
huge case not to take any depositions.
Likewise, there was just no attempted
discovery of the documents by Entz and
Chanay in the Kansas case. And Ms. Stovall
makes quite a case about how they brought
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the Liggett documents. | brought the
Liggett documents. We had the Liggett
documentsin 1997. They were so public,
part of them werein the journd of the
American Medical Association and on the
Internet.

MR. MARK HUTTON: Infact, | went
to | think rawly, North Caroling, and big
tobacco had some expert trying to suggest
that nicotineis not addictive. | took the
Journd of the American Medical Association
that published these Brannon, Williamson

(spelled phoneticdly) documents. | used
those on cross-examination of atobacco
expert. And we have the Liggett documents
before this brew haw haw in Shawnee County.
What's shocking for me, if you read the
arbitration award, it says the underlying
case was stayed. Stayed mean put on hold.
It meansit wasiced. | can't believe
anyone would want to represent the State of
Kansas and agreeto astay. That'slike
filing alawsuit and bailing out.

MR. ANDY HUTTON: Okay. And Ms.
Stovall sayswe didn't have any experience
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and we didn't know what we were doing. |
just brought, for example, a couple of
items. | was asked to talk to educate the
lawyers on the East Coast, in Floridaon
tobacco litigation. Hereisaseminar
brochure. 1 wasinvited by the western
Trid Lawyers Association to educate them on
tobacco litigation in 1997. | published an
article about tobacco litigation in the
Kansastria lawyersjourna. More
importantly, in the Cdiforniatrid lawyers
journd. We were deeply involved in tobacco
litigation and Hill are.

MR. MARK HUTTON: | wentto
Boston and spoke to an internationa group
of lavyers. Thereis some litigation going
on in foreign countries. They asked meto
come back and speak to agroup of plaintiffs



19 lawyers about tobacco litigation.

20 MR. ANDY HUTTON: Youmay say so

21 what. How has Kansas been damaged. Wdll,

22 well tdl you. We can say with confidence

23 that the taxpayers of Kansas probably lost a

24 billion dollars because of the sdlection of

25 CalaStovdl in Entz and Chanay. It sound

0048

great that Kansas got 1.6 to 1.7 billion

dollars. They should have gotten more. As

amatter of fact, we even sent Miss Stovall

aletter telling her on November 18th

telling her to turn down the settlement.

I'll read that letter to you. Let's see.

Whereisthat. I'm sorry. Okay. During

the time there was this big nationa

Settlement, it was coming out that Kansas
may get 1.6 billion. We wroteto her on
November 17th, 1998. I'll just read it to
you. | read this morning in the Wichita
eagle that you are leaning toward accepting
the latest settlement offer made by the
tobacco industry. | am writing this |etter

to you to regect the offer on behaf of
Kansas and to have Kansas opt out of the
sdtlement. | Sncerdy believe that by
rejecting the offer and opting out, industry
will further negotiate with the handful of
states that choose to stay the course and
continue with the litigetion. Further
negotiations with those opted out states

will only lead Kansas to receiving a better
setlement. | know that is difficult for

0049

out of state counsd, that's Ness Motley and
Dickie Skruggs to advise you whether or not

to accept or reject the offer on behaf of
Kansas, because out of state counsel
represents so many states and because of the

enormous magnitude of the attorneys feesto
be redized by out of state counsel in the
representation of so many different Sates,

it obvioudy crestes a conflict of interest

10 for out of state counsd to give you the

11 honest and independent legd advice. The

R o hREBowo~v~ounhrwNrR

ORBRRBE®

Ooo~NOOTh,WN PR



12 absence of any meaningful activity by out of
13 date counsd in the Kansas tobacco

14 litigation further evidences the conflict of

15 interest of the out of state counsel

16 representing so many different states.

17 Obvioudy, out of state counsdl has devoted
18 itstime and atention to the representation
19 of those dates with significantly larger

20 populationsthan Kansas. Kansas deserves
21 Dbetter, and | believe opting out of the

22 dtlement will be an act of courage on your
23 part and will put subgtantialy more money
24 inthe gtate coffers. Well, we sent the
25 |etter to Ms. Stovall, and we never got a
0050

response. The funny thing, those states
that opted out and fought longer got alot
more money. Yes, Kansasgot 1.7 billion
dollars. That'salot of money. But I'll
tell you a comparable sate with comparable
dtate population is Missssippi.

Mississippi has afew00,000 more people.
Miss sip got 4.1 hillion. Kansasgot 1.7.
Why? The Missssppi casewas pushed. It
10 waslitigated. They had good Missssippi

11 counsd. That was not donein Kansas.

12 MR. MARK HUTTON: The same degree
13 of the activity, lawyers working hard,

14 taking depogition, putting the fear of God
15 into the tobacco companies, that should have
16 been donein Kansas. When lawyers do that,
17 you increase the vaue of your client's

18 settlement.

19 MR. ANDY HUTTON: AndI have
20 brought other state examples like Texas has
21 -- Texasgot 17 billion. Probably on aper
22 capitabasis, maybe three to four times what
23 Kansas got because the Texas case was

24 litigated by good, tough Texas lawyers.

25 John O. Quinn (spdled phoneticdly) a
0051

1 friend of ours. Maryland, Washington State,
2 they got alot more money on a per capita

3 basisthan Kansas because they had tough

4 in-house date lawyers that litigated the
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5 case.

6 MR. MARK HUTTON: Were not
7 faulting the out of gate counsd, they were

8 working very hard. Ness Motley, Dickie

9 Skruggs, they wereinvolved in Texas. They

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

were pushing Texas, Florida, of course
Mississppi, their home state. They did a
nicejob for those states. Out of state
counsdl was busy, busy dsewhere. We are
not faulting them. There was no one home
herein Kansas. There was no one pushing
the Kansas case.

MR. ANDY HUTTON: That'swhy you
needed good, competent Kansas counsdl. It
didn't have to be us. It could bea
consortium, Jerry Levy, Jerry Pamer,
Shamberg Johnson. A lot of good lawyers
working likeateam. Louisanalawyers,
they had ateam of 11 Louisanalawyers and
two out of state lawyers. They got alot of
money because that case was litigated by
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tough lawyers. Any questions?
MR. MARK HUTTON: | think we

maybe said a enough.
REPRESENTATIVEWAGLE: Thereisa

few questions. Representative Campbell.
REPRESENTATIVE CAMPBELL: Thank

you. Themost important question | haveis

if | wereto hireyour firm, would | got

both of you to present --

10 MR. ANDY HUTTON: Asamatter of

11 fact --

12 REPRESENTATIVE CAMPBELL: Isthis
13 atagteam? It's pretty effective.
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MR. ANDY HUTTON: Let metdl you
something, being identical twins we fought
dl our life. Thelast timewetried acase
together was 19 -- I'm sorry, 1983 because
of thisvery reason. Mark was
cross-examining adoctor. | said, Mark, be
more aggressive. It's difficult for usto
do things together in the courtroom. I'm
sorry.
REPRESENTATIVE CAMPBELL: Heres



24
25

my question. Would you have accepted this
case for in the languages the MRPC of 1.5
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only. Would you have accepted that case,
and do you fed like that's afair contract.
Hindsight is 20/20. But based on the
contract.
MR. MARK HUTTON: If weknew the
end result. But if you don't know the end
result, we would have like Entz and Chanay,
they had up to and we had 25 percent.
REPRESENTATIVE CAMPBELL: Unless
maybe | have the wrong copy. It looks like
it's MRPC 1.5, period.
MR. MARK HUTTON: Would we have
accepted the contract with no contingency.
REPRESENTATIVE CAMPBELL: That's
what it looks like.
REPRESENTATIVE WAGLE: Weve gut
alot of contracts.
REPRESENTATIVE CAMPBELL: | know
we have alot of contracts.
REPRESENTATIVE WAGLE: Isthat
the Hutton or Entz and Matley.
REPRESENTATIVE CAMPBELL: Entz
and Chanay.
REPRESENTATIVE WAGLE: There's
was subject to the same ethical rules.
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REPRESENTATIVE CAMPBELL: But
your contract, the one that was negotiated
garted with the MRPC 1.5. Then it went up
to 25 percent contingency, and you were
negotiating or working ontheupto. You
didn't like that vagueness. Thelr contract
was MR P 1.5, period.
REPRESENTATIVEWAGLE: Andupto
25 percent.
REPRESENTATIVE CAMPBELL: It
doesn't say that.
MR. MARK HUTTON: It says up to.
MR. ANDY HUTTON: It saysupto.
REPRESENTATIVE CAMPBELL: I've
got the wrong one.
MR. ANDY HUTTON: Had that
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contract been presented to us and said this
Istheway it's going to be, we would have
said yes.

REPRESENTATIVE CAMPBELL: il
got aquestion. That'safair.

MR. ANDY HUTTON: Weweretrying

to diminate an ambiguity when you have up

to. Asamatter of fact, the documents we
got from Stovall's office had copies of the
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contract from Massachusetts, Minnesota and
Texas, and their contracts are just like

ours. They just say astraight contingency

of, none of this up to ambiguity Suff.

REPRESENTATIVE CAMPBELL: Okay.

| think you've answered my question. My
second question is you heard Representative
sharp's question earlier. At thispointin
time, I'm asking the same question. At this

point in time, is there remedy if we were
drictly focusing on the fact, drictly
focusing on the fact you fed like the
exiging law firm didn't earn the dollars
they are getting, isthere remedy at this
point.
MR. MARK HUTTON: A remedy &t this
point?
REPRESENTATIVE SHARP: Censoring.
REPRESENTATIVE CAMPBELL:
Censoring an and there can be a complaint
lodged to the locdl ethics committee, weve
both been on locd ethics committee. They

will then do an investigation.

MR. MARK HUTTON: Jerry Levy
answered that question appropriately. 1'd
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like to see their hours.

REPRESENTATIVE CAMPBELL: Youd

amog have to have that.

MR. MARK HUTTON: You do.
REPRESENTATIVE WAGLE: What about

the satements made before the arbitration
board down in Texas. Would that be critical
to determining the fees.

MR. ANDY HUTTON: Yes. That
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great leap concerned me. | read the
arbitration opinion, and it said by the
opinion that "after several Kansas law firms
turned down the case.”

MR. MARK HUTTON: Refused to take
it.

REPRESENTATIVE WAGLE: Who sad
that?

MR. ANDY HUTTON: That wasthe
opinion by the arbitration committee. They
got the factual datafrom Carla Stovall. So
somehow someone told and must have been Ms.
Stovall, that severd Kansaslaw firms
turned down the case.

MR. MARK HUTTON: Refused to take
the case.
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MR. ANDY HUTTON: So we need two
itemswhich is very important. Her
testimony that she gave to the arbitration
panel, and No. 2, the written submission
briefs, information submitted by Entz and
Chanay and Motley and Skruggsto judtify
their fee. Thereiswritten information
that is submitted.
MR. MARK HUTTON: Thosetwo items
should be readily avalableif asked. |
mean | can't get them.
REPRESENTATIVE WAGLE: | did send
aletter yesterday, and | asked John
Campbdl if he could deliver to usthat
testimony. Y esterday Representative Powell
tedtified that big tobacco would be consent
to the release of the testimony. So we have
sent out |etters requesting --
MR. MARK HUTTON: Requesting the
transcript.
REPRESENTATIVEWAGLE: --a
transcript.
MR. ANDY HUTTON: That statement
in there that several Kansas cases -- law
firms turned down the case, that iskind of

0058
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consstent with what | heard on the radio.
| was driving onetime. Thisisduring the
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campaign of Ms. Stovall. She was asked by
Nick Haynes, a state house reporter like the
Kansas Public Radio. Hewas interviewing
her. She said in response, why did you hire
your old law firm. She said no Kansas
lawyer would take this case. Everyone
turned it down. | had to beg my old law
firm. | heard that, and | was just shocked.
How could she say that. She knew we wanted
the case, becauise we were deeply involved in
tobacco litigation.
MR. MARK HUTTON: Weve recovered
from al this. We've been pretty busy.
I've settled a thousand breast implant
cases. I'm not going to missamed or
anything. Philosophicdly, it would be nice
to represent the State of Kansas.
MR. ANDY HUTTON: The bottom line
IS because of the lack of effective counsd
in Kansas, we probably -- the taxpayers
probably lost over abillion dollars.
MR. MARK HUTTON: Again, weve
got nothing to gain by being here. Well be
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bashed and everything, but, you know, |
guessthat'sthe reason | don't have much
hair. I'm thick skinned.
REPRESENTATIVE CAMPBELL: My
find question is| want to clarify another
point. Prior to 1996 which isthe mesting
you came up and that was the first meeting |
guess you said you had your first meeting
and introduced yoursdf.
MR. ANDY HUTTON: April 8th.
REPRESENTATIVE CAMPBELL: April
8th. Y ou had to introduce yoursdlf to them.
Prior to that, obvioudy you had no
referrals from the attorney general.
MR. ANDY HUTTON: That's correct.
REPRESENTATIVE CAMPBELL: After
losing or not getting the contract, you've
gotten numerous referras from the attorney
generd.
MR. ANDY HUTTON: That's correct.
Attempted referrds. | turned down the



22 cases, but shetold them to givethem usa
23 cdl.
24 MR. MARK HUTTON: We get
25 criticized because we won't take someone's
0060
cases. Medical malpractice, we take one of
every 30. If we get criticized, it's
because we're not taking someone's case.

REPRESENTATIVEWAGLE: Wehavea

REPRESENTATIVE RAY: Thank you.
Isthere aprocess thet at the time this
contract was awarded to be Entz and Chanay
that you could have used? Y ou're obvioudy
10 redly objected to it and fdt it was wrong.
11 Isthere no process you could have lodged a
12 complaint at that time.
13 MR. MARK HUTTON: That'sagood
14 question. Let me answer that. We didn't
15 get the business. | was disappointed. |
16 told my brother, let's take the high road
17 and not say anything. Well just march
18 forward and work on other cases. I'm not
19 aureif there was any way for ustotry to
20 enforce the contract or anything like that.
21 Werebusy. We decided to take the high
22 road and move on to something else.
23 MR. ANDY HUTTON: Asamatter of
24 fact, when | got the phone call from John
25 Campbdl, | wrote her aletter saying, this
0061
iIsAugus 7th. Thisis- in talking with
John Campbd| this morning and understand
you have selected someone el se to represent
the State of Kansas in the cigarette
litigation. Of course, we are disgppointed,
but we will be working on other cigarette
litigation aswell. We wholeheartedly
support your cause in this matter, and if we
can ever be of any help in the future,
please fed freeto giveusacdl.
Incidentaly, we will bedso involved in
some smokel ess tobacco class action out of
date, which was Louisana, which seemsto
be very promising litigetion.

1
2
3
4
5 lot of questions. Representative ray.
6
7
8
9
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15 Unfortunatdy, the children seem to be the
16 primary targets of the smokeless tobacco
17 advertisements.
18 REPRESENTATIVERAY: You
19 obvioudy don't support her decision now.
20 When did you change from supporting to not
21 supporting
22 MR. MARK HUTTON: That's agood
23 quedtion. | heard on the radio no one else
24 wanted this and she had to beg her old law
25 firm. | saidto mysdf, wow. How can
0062
someone say that. And then | wasreadingin
the newspaper, | guess the reporters had
maybe asked her some tough questions. | was
reading in the newspaper how we had a
conflict and we're going to charge too much.
What ds2? We kept hearing this. And then
reporterswould cdl us. And then I'm not
sure it was somebody on the committee had
asked that we come and testify. Susan Wagle
or someone had asked that we testify. This
isnot like alight bulb that turned on and
off.

MR. ANDY HUTTON: Youreasking a
good question. When did we make the
decison she hired thewrong law firm. The
day | got aphone call from John Campbell
when they decided to hire Entz and Chanay,

RO LR EBo0wo~ocu~rwN R

18 that day.

19 MR. MARK HUTTON: If that's your
20 quedtion, that's.

21 REPRESENTATIVE RAY: | wasgoing
22 by theletter you read.

23 MR. ANDY HUTTON: We support the

24 litigation. Thefact AGstook on big
25 tobacco. We supported that litigation. The
0063
concept of the litigation, not her sdlection
of loca counsd.

MR. MARK HUTTON: Yesh. We
thought it was important to put pressure on
the tobacco industry from every direction

possible.
REPRESENTATIVE RAY: | havejust

No o~ WN PP



8 onemore. Have you experienced over the

9 yearsother ord agreements that fell

10 through before you had a contract.

11 MR. MARK HUTTON: Wall,

12 ethicdly, you're encouraged -- you're

13 supposed to have a written contract.

14 MR. ANDY HUTTON: You'reasking

15 whether we ever faced a Situation before. |

16 can't recall there was a Situation where a

17 client said you're hired and they didn't

18 ggnthecontract. | can't recall.

19 REPRESENTATIVE RAY: That'swhy

20 you fed comfortablein putting in al these

21 hours.

22 MR. ANDY HUTTON: Wewerefine

23 tuning the contract. We knew it was with

24 the State of Kansas that maybe had to have

25 some specid Suff.

0064
MR. MARK HUTTON: When John

Campbd| said we were the only game in town.
MR. ANDY HUTTON: John sent me

some stuff from the state, aform contract.
REPRESENTATIVE RAY: Thank you.
REPRESENTATIVE WAGLE:

Representative Aurand.
REPRESENTATIVE AURAND: Thank

you, Madam Chairman. | was wondering on the

time sheets you kept, were you doing the 156

hours, was some of that going on in the last

week of June and early July.

13 MR. ANDY HUTTON: Oh, yesh.

14 TI'll.

15 MR. MARK HUTTON: Were not going

16 to submit thet bill.

17 MR. ANDY HUTTON: No.

18 REPRESENTATIVE AURAND: I'm

19 looking out for the taxpayers.

20 MR. ANDY HUTTON: Thetime

21 records go from when | first wrote my letter

22 toMs Sovdl until --

REBowo~v~ounhrwNrk

23 REPRESENTATIVE AURAND: A number
24 of thingsin July then.
25 MR. ANDY HUTTON: Oh, yes, yeah,

0065
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Jduly, yes.
REPRESENTATIVE AURAND: Haveyou
seen we had it | guess the craw dad memo
where the attorney generd wrote.
MR. MARK HUTTON: | heard about
it.
MR. ANDY HUTTON: | heard about
it in the newspaper.
REPRESENTATIVE AURAND: Itwas
dated | believe the 26th of June of when
they had decided to crawdad out of the
agreement with you.
MR. MARK HUTTON: Yesah.
MR. ANDY HUTTON: Yeah.
REPRESENTATIVE AURAND: Isit
only me that strikes completely strange it
took five or Sx weeks -- are crawdads that
dow?
MR. ANDY HUTTON: | waskind --
MR. MARK HUTTON: That'sagood
question.
MR. ANDY HUTTON: That wasagood
point. | was surprised, too.
REPRESENTATIVE AURAND: June 28th
iswhat we have that happened. Y ou were at
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least under the impression thereis enough
of an agreement there you continued to work
in July.
MR. ANDY HUTTON: Wehadanord
commitment. You'l see the time records.
Oh, yes. In.
REPRESENTATIVE AURAND: That's
the part that strikes me the oddest about
the fallure to inform you.

MR. ANDY HUTTON: And then
gpeaking of time records.

REPRESENTATIVE AURAND: One quick
thing, did you ask John Campbell in that
conversation you had in August when the
decision had been made.

MR. ANDY HUTTON: No. | was
shocked. | was speechless. When he said
about Entz and Chanay. But spesking of time
records, Miss Stovall testified under oath



20 that Ness Motley had no mechanism by which
21 they could keep timerecords. That isjust

22 not true. And hereisan example. Mark was
23 amember of a15-member steering committee
24 to handle dl the Norplant litigetion in

25 Americadong with NessMatley. In doing
0067

1 that, thefedera judge from Corpus Chridti.

2 MR. MARK HUTTON: Beaumont.

3 MR. ANDY HUTTON: Beaumont,

4 Texas, required al PSC'sto keep time

5 records. Hereisthe protocol with Ness

6 Motley and Hutton and Hutton by which they
7 had to keep time records in the Norplant

8 litigation. So for her to say Ness Motley

9 had no mechanism just doesn't make sense

10 when weve seen time records with that same
11 firmin other cases.

12 MR. MARK HUTTON: I'm surethey
13 don't like to keep them.

14 MR. ANDY HUTTON: When you have

15 toyou haveto.

16 MR. MARK HUTTON: When you have

17 toyou haveto if you want paid.

18 MR. ANDY HUTTON: Yesh.

19 REPRESENTATIVE WAGLE:

20 Representative Gregory.

21 REPRESENTATIVE GREGORY: Thank

22 you, Madam Chairman. Y ou read the testimony
23 that the Attorney Genera Stovall gave here

24 the other day in how she phrased the dedl

25 she made with Entz and Chanay, the verba
0068

1 agreement that she originaly caled them up

2 and asked them if they wanted to accept. My

3 quedtionisthis. If you had been caledin

4 that same mode and offered the same exact

5 ded, would you gentlemen have taken that.

6 MR. ANDY HUTTON: Yes.

7 MR. MARK HUTTON: Oh, sure.

8 MR. ANDY HUTTON: Oh, yeah. And
9 gpeaking of that, | saw the contract that

10 Entz and Chanay and Ness Motley and Dickie
11 Skruggs sgned with the State of Kansas. It

12 sadthat loca counsd, Stu Entz, did not
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have to finance litigation. Whét iss0
surprisng isthe KBA ad that she sent out
after the case had settled said and here's
the ad, noticeto civil litigators. This
litigation is complex and may require large
expenditure of time and money. Expenses
will need to be advanced by counsel. Why
did she say thisin an advertisement, yet
she had signed a contract with Entz and
Chanay that they did not have to finance
litigetion.

MR. MARK HUTTON: That would
scare lawyers off.
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MR. ANDY HUTTON: Thiswasdone
to deter lawyersto apply for thisjob.
Here's copies.

REPRESENTATIVE WAGLE: Were

going to get copies of everything, right.

MR. ANDY HUTTON: Yes.

REPRESENTATIVE WAGLE:
Representative Vickery.

REPRESENTATIVE VICKERY: Wereyou
offered a contract that you could have
accepted.

MR. ANDY HUTTON: Yes. The
contract that we were going back and forth,
we would have Sgned it. We werejust fine
tuning the details of it. That'sthe reason
we were still working on the Kansas case at
that time, because the contract they had
proposed did not deter us. We just wanted
to take any ambiguity out of the contract.

MR. MARK HUTTON: It was never
presented to uson atakeit or leave it
bass. | keep saying this, but John said
you were the only gamein town.

MR. ANDY HUTTON: Wewould have
worked on the same contract that was signed

0070
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by Entz and Chanay.

REPRESENTATIVE VICKERY: | guess,
are you proponents of thisbill.

MR. MARK HUTTON: Thisiswhere
you may get adifferent answer. | don't



21
22
23
24
25

know what to say.
MR. ANDY HUTTON: Fromwhat |
hear of the bill, I'm for it.
REPRESENTATIVE WAGLE: Do you
fed Entz and Chanay received awindfal
profit at $27,000,000.
MR. ANDY HUTTON: Yes, yes.
MR. MARK HUTTON: Absolutely.
REPRESENTATIVE VICKERY: You
mentioned Mississppi. | understood they
were one of the first four statesto enter
into the lawsuit.
MR. MARK HUTTON: Yes.
MR. ANDY HUTTON: Yes.
REPRESENTATIVE VICKERY: Would
that be maybe areason that they received so
much more than we did.
MR. MARK HUTTON: That wasone
factor. Kansas was one of the early states.
There was multiple factors. One factor when
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in thetime line did you enter the

litigetion. Moreimportantly how far the
case was advanced, how far the case was

pushed. Did you advance thelitigation

ball. Were your actions responsible for
bringing tobacco to the negotiating table.

And these Liggett documents that she keeps.

MR. ANDY HUTTON: Keepshbragging

about, they were on the Internet. The only
issue that Judge Jackson ruled upon isto
whether or not those documents would be
admissible in Kansas because of the
so-called joint prosecution privilege
defense.

REPRESENTATIVEWAGLE: Shecdled
it the joint defense agreement.

MR. ANDY HUTTON: Okay. The
bottom lineisthe judge just said the only
privilegesin Kansas are st forth by
datute. That isnot listed in the Statute.
Therefore that, won't apply. The documents
goin. Itwasavery smpleruling.

REPRESENTATIVE WAGLE: Did that
break the case.
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MR. ANDY HUTTON: No.
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REPRESENTATIVE WAGLE: When Judge
Jackson said -- when he ruled on the joint
defense did that make the national case come
tumbling down.
MR. ANDY HUTTON: Thereason it
didn't, that was a Sate by state issue as
to whether or not this privilege would
apply. Had only gpplication in Kansas, not
on anationwide bas's.
MR. MARK HUTTON: What helped is
when the CEO for Liggett, his name was Labo
-- Liggett, when he was willing to testify
for the plaintiffs.
MR. ANDY HUTTON: Yeah.
MR. MARK HUTTON: Whenyou havea
manufacturer of tobacco cigarettes turn on
their co-conspirators, then you'rein
trouble.
MR. ANDY HUTTON: Yeah. Inmy
initid letter to Ms. Stovall, we told her
we had settled the Liggett case. We had dl
the documents.
REPRESENTATIVE VICKERY: How long
was Missssippi in the suit before we
entered.

0073

©OCoo~NOOOTh~WNPE

10

el e
A WNPRE

15
16
17

MR. ANDY HUTTON: | don't know.
| could find out. But there were other
dates like Wisconsn and Washington that
got apremium, alot more money on a per
capita basis than Kansas because they had
tougher lawyers who fought the settlement
agreement.

MR. MARK HUTTON: That camein
after Kansas.

REPRESENTATIVE VICKERY: After we
did.

MR. MARK HUTTON: | know who the
lawyers are in Wisconan, they are wonderful
lawvyers. Bob Haybush (spelled
phoneticdly).

MR. ANDY HUTTON: Hefought for
Wisconsin. He held out he got alot more



18 money.
19 MR. MARK HUTTON: They didnt
20 want to face himin the court. They had to
21 get the checkbook out and write more Osto
22 him.
23 REPRESENTATIVE WAGLE:
24 Representative Osborne.
25 REPRESENTATIVE OSBORNE: Thank
0074
you. | agree with Representative Campbell.
Thistag team presentation isimpressve.
REPRESENTATIVE CAMPBELL: |
didn't use the word impressive.
REPRESENTATIVE OSBORNE: I'll
qudify.
REPRESENTATIVE CAMPBELL:
Effective.
MR. ANDY HUTTON: | fed youre
being niceto me. | fed we are not doing a
very good job.

REPRESENTATIVE OSBORNE: Mark,
you'veindicated severd times the only game
in town.

MR. MARK HUTTON: Yes.

REBowo~v~ounr~rwnr
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would you make that statement, aso.

MR. ANDY HUTTON: That wasthe
words of John Campbell. He told us we were,
quote, the only game in town.

RRBE&

aday or o after you had an interview? You
mentioned early on you had an interview with
24 the attorney generd. What date was that

25 agan?
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MR. ANDY HUTTON: I'msorry. The
interview was April the 8th. We got a phone
cdl like the next day. The time records
reflect severa phone callsto John
Campbdl. It was during one of those phone
cdls| think maybe in early June when he
sad you guys are the only game in town.
Another point Ms. Stovall tetified to, we
didn't want to work with Ness Motley or any
10 other law firms. My letter dated 4/10/96

O©oo~NOoO Ok, WNE

REPRESENTATIVE OSBORNE: Andrew,

REPRESENTATIVE OSBORNE: Was that



11 sad we wecome the assstance of any other
12 law firm. And in our proposed contract, we
13 sadwe anticipate other law firmsjoining
14 usinthislitigation. We had no problems
15 working with anybody.
16 REPRESENTATIVE OSBORNE: Okay.
17 MR. ANDY HUTTON: Wedo that on
18 kind of aroutine basis on big, complex

19 litigation.
20 MR. MARK HUTTON: I'vegot a
21 tobacco case going onin Texas, and I'm
22 working with sx other law firms. So were
23 used to particularly when you take on big
24 tobacco, you've got to have a consortium of
25 lawyers.
0076

1 REPRESENTATIVE OSBORNE: Okay.
2 Now, April 8th and soon after that -- or in

3 June, you sad you were informed by John

4 Campbdl you were the only gamein town.

5 MR. ANDY HUTTON: Yes.

6 REPRESENTATIVE OSBORNE: And
7 pleased we are going to get copies of this

8 time sheet Stuation, but would you point

9 out roughly the date that was indicated?

10 Then| would like -- I'd like to see the

11 numbersof contacts that you had from that

12 date.

13 MR. ANDY HUTTON: Youll seethat
14 in here.

15 REPRESENTATIVE OSBORNE: All the
16 way to the August date.

17 MR. ANDY HUTTON: | havethe

18 letters sent to us and back to themand TC

19 dandsfor telephonecdl. It'sdl in

20 here.

21 REPRESENTATIVE OSBORNE: WEell
22 get the state examples of settlements -- of

23 the datesthat settled early on and then

24 the tates and the amounts afterwards. Is

25 that correct.
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1 MR. ANDY HUTTON: Il giveyou

2 examples. | just did thisyesterday quickly

3 what other satesgot. | fed like they got



alot more because they had tough
litigators.

REPRESENTATIVE OSBORNE: Make
sure that we get -- every one of us.

MR. MARK HUTTON: Youvegotto
give it to somebody.

REPRESENTATIVE WAGLE: Well
Xerox it and passit out.

MR. ANDY HUTTON: Therestwo
dates | didn't look up. Wisconsin and
Washington State. We can find that out.

REPRESENTATIVE OSBORNE: | want a

good, clear idea of the amount of
communication that occurred between this
April 8th date dl the way to the August 7th
date where you got the --

MR. ANDY HUTTON: It'sdl right
here.

REPRESENTATIVE OSBORNE: Got the

information from John Campbell.
MR. MARK HUTTON: It may be hard
to bdlieve, conversations with John Campbell
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was not atag team.

MR. ANDY HUTTON: It wasmainly
me.

MR. MARK HUTTON: It wasmainly
Andy.

REPRESENTATIVE WAGLE:
Representative Wilk.

REPRESENTATIVE WILK: In
fairness, | ask Representative Aurand to
join me in the questioning here since there
are two of you.

MR. ANDY HUTTON: | want to know
which one of us have more hair.

REPRESENTATIVE WILK: | won't
speak to that. | don't have. Y ou mentioned
John Campbell caled you on August 8th.

MR. ANDY HUTTON: Yes.

REPRESENTATIVE WILK: Your letter
isdated August 7th.

MR. ANDY HUTTON: | misspoke. |
said that before | looked -- yes.

REPRESENTATIVE WILK: Hecdled



23 youon Augus 7th.

24 MR. ANDY HUTTON: Yes.

25 REPRESENTATIVE WILK: You stated
0079

you gtarted working in April and through

August on the case. I'm alittle confused

in regard to the work you've done because
you've done work for the Cadtillo case?

MR. ANDY HUTTON: Castano.

REPRESENTATIVE WILK: Wereyou

working for the state or working for Castano
or kind of one and the same.

MR. ANDY HUTTON: Very good
question. They were detailed separated time
gheets. These are -- thisisthetime
records only for the Kansas AG.

REPRESENTATIVE WILK: I'm not
interested in the time sheets. I'm
interested in the legal work.

MR. ANDY HUTTON: Yes. Atthe
sametime | was doing some legd work on
behalf of the Castano cases and doing this
investigation on behaf of Kansas.

20 MR. MARK HUTTON: You haveto
21 undergland by doing one, it benefitsthe

22 other.

23 REPRESENTATIVE WILK: You can see
24 wherel'm going. Thework -- it'snot like

25 you wereworking from April to August

0080

thinking you had a contract with the Sate

and it was just totally wasted. Y ou had

some other things going on an and exactly.

| was working on other tobacco litigation.
These time records only reflect the work on
the Kansas AG anticipated litigation.

MR. MARK HUTTON: We made no

claim, make sure ---

MR. ANDY HUTTON: We're not
making any clam for aportion of thefeein
this case or anything.

REPRESENTATIVE WILK: Okay.
Weve heard sometak about it being a
product liability versus Medicad
reimbursement case. Whichisit?

REBowo~v~ourwnr
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MR. MARK HUTTON: Let meexplan.
MR. ANDY HUTTON: | saw thisin
the testimony Mark start with the basics.
Thisisacivil case, not acrimind case.
Okay. Then you go down the ladder here.
It'sacivil casethat'satort case. A
tort as opposed to a contract case. A tort
case as opposed to adomestic relations
case. It'satort case. Onceyou havea
tort case, isit amedical negligence case,
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isitadip and fal case or a products
ligbility case. Thiswas a products

ligbility caseinvolving a product, a
product that caused disease. | have read
comments thisis not a products liability
cae. ThiswasaMedicad reimbursement
subrogation case. Medicaid subrogation,
Medicaid reimbursement, those are the
damages. The products ligbility getsyou
to.

REPRESENTATIVE WILK: We
established in your view it's a product
liability case.

MR. ANDY HUTTON: Yes.

MR. MARK HUTTON: Itis.

MR. ANDY HUTTON: One of theories
of recovery is Medicaid reimbursement, but
there were other theories of recovery
sounding in products ligbility. Thiswasa
dangerous and defective product.

REPRESENTATIVEWILK: Okay. Is
it not typical in a products liability case
if you take something to court, certainly
this big, why would the product remain on
the market today in basically the same form
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today that it was before the case was

settled. | thought in a products ligbility

case, you used an example of the successful
case where you actudly had the product
completely removed from the product -- from
the marketplace. | guess making the
diginction if thiswas a products lidbility

case, | would think cigarettes would be off



9 the market.

10 MR. MARK HUTTON: Unfortunately,
11 even when we are successful in other

12 products lidbility casesit remains on the

13 market.

14 REPRESENTATIVE WILK: Doest it
15 get dtered?

16 MR. MARK HUTTON: You hope.
17 Sometimes the warnings get better.

18 REPRESENTATIVE WILK: In my mind,
19 that'sthe reason why | thought this was
20 more about amedica reimbursement more than
21 products ligbility.
22 MR. MARK HUTTON: No. Thisis
23 products ligbility based upon many theories
24 of recovery, including Medicaid
25 reimbursement and the Medicaid expenditures
0083
was the dement of damage which is how much
medicate money was attributed to smoking
heslth carerelated costs. That isa
compuitation that is done probably by SRS or
whoever is responsible for that.

MR. ANDY HUTTON: Youreaskinga

good question. In my letter dated April

10th, '96 to Ms. Stovdll, | told her of

different statutory violations, different

causes of action that Kansas could have
proceeded against big tobacco.

REPRESENTATIVEWILK: My lagt

guestion, Madam Chair, on the joint defense
as| recdl, | don't recal the Generd

claming the Liggett documents were
confidential and they opened them up. |
thought she said Entz and Chanay through
meaking the joint defense argument, making

that successful then caused other documents

to be accessble in other states. And |

believe that the national counsd, there's

some record that says that decison was
paramount in breaking the whole case loose.
24 I'd like to hear your opinion.
25 MR. ANDY HUTTON: The nationa
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1 counsd issupporting a colleague, Entz and
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Chanay. They aretrying to hdp judtify
thislarge fee for Entz and Chanay. These
documents were out there. We had themin
1997. Theonly issue --
REPRESENTATIVE WILK: | didn't
hear the argument those were sedled. |
heard they were used in part of the joint
defense strategy that made other documents
become available Mark there wasn't a
relationship between that court's ruling and
additiona documents becoming available.

MR. ANDY HUTTON: No, no.

MR. MARK HUTTON: They were out
in the public domain and whether they were
admissible in Kansss.

REPRESENTATIVE WILK: Thank you.

REPRESENTATIVE WAGLE: Wehavea
number of questions. I'm not sure what we
want to do. We have to give the room over
to the senators. If Mark and Andy and Jerry
would be here, would you want to adjourn
until noon and get back together after the
house adjourns? Do you have more
questions. I've got three people here. I'm
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running out of time. Do you want to meet
again? Jenkinsis quick.
REPRESENTATIVE SHARP: [I'll ask
after we adjourn.
REPRESENTATIVE WAGLE: WEll be
quick. Representative Jenkins.
REPRESENTATIVE JENKINS: Thank
you. You indicated in aletter to the
Generd that you didn't want her to stle,
that we should takeit to court.
MR. ANDY HUTTON: Yes.
REPRESENTATIVE JENKINS: You
indicated you have alot of tobacco
experience. So | wasjust curious how much
money have you guys one going -- taking
tobacco cases to court.
MR. ANDY HUTTON: Waéll,
unfortunatdly, those are under confidentia
orders that we can't disclose that amount.
REPRESENTATIVE JENKINS: How many



21 caseshaveyou one.

22 MR. ANDY HUTTON: One mysdf
23 through Castano.
24 REPRESENTATIVE JENKINS: Out of

25 dl the tobacco history you've done and it
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1 would betwo cases.

2 REPRESENTATIVE JENKINS: That you
3 won.

4 MR. MARK HUTTON: Successfully

5 resolved.

6 REPRESENTATIVE JENKINS: How many
7 have gone to court and won?

8 MR. ANDY HUTTON: Zero.

9 MR. MARK HUTTON: In tobacco.

10 MR. ANDY HUTTON: Zero. Wehave

11 not had acase gonetotria yet. Ther€'s

12 been two successful out of court

13 settlements.

14 MR. MARK HUTTON: Andweve been
15 told and told not to talk about those. |

16 wish we could tell you more, but they are

17 confidentid.

18 REPRESENTATIVE WAGLE:
19 Representative Long.
20 REPRESENTATIVE LONG: Thank you.

21 | don't know if my isaquestion or

22 datement. | notice you guys keep pretty

23 detaled documentation of everything you do.

24 |sthat pretty typical.

25 MR. ANDY HUTTON: Yes But, you

0087

know, what also surprises me, iswhen | sent

aletter to Ms. Stoval and John Campbell, |

sent them afaxed copy and by regular mall.

They would have two copies of everything.

When | review the documents that Ms. Stovall

produced. She had maybe one-fourth of the

correspondence. She maintained she lost

them. | sent two copies of everything.
REPRESENTATIVE LONG: Do you fed

10 that isimportant or isthat strategy for

11 shredding documents has a good purpose

12 because they said they didn't want it to

13 fal in the wrong hands or something.
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MR. MARK HUTTON: I'mgoingto
answer that question. What she did or did
not do or, we better not speculate.

MR. ANDY HUTTON: Yesh. Most
people.

MR. MARK HUTTON: Don't speculate
what happened here an and do most people --
| mean most lawyers keep track of letters
sent from other lawyers.

REPRESENTATIVE LONG: Inacase
as important as the tobacco case, you would
see that keeping track of al of the paper
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would be pretty crucidl.

MR. MARK HUTTON: That, it's
pretty routine. We could have asmal car
wreck and we keep track of everything
because we may be sued. A client may not be
happy with the result. They have the right
to review thefile. Clients-- these are
client papers. We're obligated to keep
custody and control of them, but the clients

have the right to read our papers.

REPRESENTATIVE LONG: It sounds
like you're very busy, too. You handlea
lot of different cases. Do you have alot
of gaff in your office.

REPRESENTATIVE WAGLE: We haveto
adjourn we have to give the room to somebody
else. You'reclosefriends of Jerry
Michaud.

MR. MARK HUTTON: Yes.

REPRESENTATIVEWAGLE: Helives
inmy digrict. He holds fund-raisers
agang me every other year. | imagineyou
attend those for my opponent.

MR. ANDY HUTTON: Whoisyour
opponents.
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REPRESENTATIVE WAGLE: | have had
anumber of opponents over the years.
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